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PREFACE. 



The date when each case cited in the text was decided, 
and the various references where it will be found reported, 
are given in the Table of Cases. Only one reference 
appears in the body of the work. 

I desire to express my obligations to my friend Mr. 
A. C. McBamet, of 1, Garden Court, Temple, for having 
kindly undertaken the preparation of the Index. 

A. S. 

Tesiflb. 
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A SHORT CONSIDERATION 

OP 

THE LAW OF NEGLIGENCE. 



INTRODUCTORY CHAPTER. 

The rega/rd of the CoTn/mon-law for the safety of the 
indimd/aal — Legal fictions — Cow/mon employment 
and Identification — Definitions — Uncertainty in the 
la/w — Discrepant judicial views in Railway ca^es — 
The use and abuse of technicalities — Effect of the 
Judicatv/re Acts on the conflict between the Courts of 
Commonrlaw and of Equity — The hvmuxn interest in 
cases of negligence. 

As we take a survey of the earlier common-law cases The im- 

dealing with the subject of negligence, we are struck in the JSaSel 

first place by the extreme care, it might almost be said the by the 

tenderness, exhibited for the safety of the individuaL It law to the 

is somewhat curious to observe that whilst this feature 2^^®*y,?^ 

the indi' 

manifests itself, so at the same time, that which nowvidual. 
appears to us to be the extreme severity and barbarity of 
our penal laws was displayed almost without protest 
This may perhaps be attributed, partly at least, to the 
predominant idea of the common-law that the protection 
of the individual and of his property required to be safe- 
guarded with extreme care. Possibly this overriding con- 
sideration served for a time to render the public mind 
tolerant of the savage punishments imposed by the penal 
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trationa. 



code then in force, or at least unable to realize their 
barbarity. 

Continuing our survey, we are next able to perceive a 
gradual slackening, not of the standard of care, but of its 
incidence in particular cases, and as applied to particular 
classes of the community. The web of legal fictions begins 
to be spun. Subtle judicial interpretations, legal theorizing, 
ingeniously suggested problems, begin to spring up, and 
finally become excrescences, as it were, which are suffered 
to grow over and to obscure the simplicity of the common- 
law. The operation of every legal fiction tends to the 
curtailment of individual rights, and to the enlargement of 
immunities collectively enjoyed. By judicial sanction they 
become a part of the common-law itself; and we find the 
law in many instances importantly altered, or amended, 
merely by the force of what is rightly termed judge-made 
law. This is, indeed, inherent in the system. While the 
common-law, as distinct from statute-law, is for the most 
part traditional ; where new circumstances and fresh com- 
binations arise, the common-law is in effect what the judges 
declare it to be. These declarations are always assumed to 
be based upon or derived through that part of the traditional 
law which appears to be most connected with the new 
circimistances that have arisen ; but in the process of thus 
fitting the law to a new state of things, there must inevi- 
tably be a large scope for latitude, whereby the law is 
moulded in accordance with the then prevailing mode of 
judicial thought, or even at times by the views on public 
policy entertained by particular judges. 

Two remarkable illustrations of this evolution of legal 
fictions are supplied by the doctrine of Common Employ- 
ment and by the doctrine of Identification, both of which 
will be found discussed in the following pages. The first 
of these so-called doctrines, built up on legal assumptions 
or legal fictions, having once been enunciated, gradually, 
but surely, extended itself so as to encroach more and more 
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COMMON EMPLOYMENT AND IDENTIFIOATION 3 

upon the rights of a servant or workman. The expansion 
of the definitions of a "fellow-servant" and of "common 
employment" by successive decisions became at last so irk- 
some^ that the L^slature interfered to abolish the doctrine, 
not entirely, but to a very large extent. 

The doctrine of Identification was based upon an arti- 
ficiality which had no foundation in truth, a legal fiction of 
fanciful ingenuity. By its operation, a person who had 
been injured in a collision between two vehicles wm so 
" identified " with the driver of the vehicle in which he 
was riding, that he was deprived of any remedy against 
the proprietor of the other vehicle, if the driver of the one 
occupied by him had been guilty of any contributory 
negligence. In this instance, a judge-made law was finally 
followed by a judge-made repeal, and the doctrine was 
repudiated as unsound by judges of a more robust school 
of thought. There is, however, a difference to be noted in 
the history of these two legal fictions. The doctrine of 
Common Employment was more affected by the changed 
and changing conditions of employment; its incidence 
became, consequently, more and more ill-adapted to the 
new conditions, until its inapplicability and its harshness 
compelled the Legislature, by the force of public opinion, 
to interfere so as to ameliorate its operation. The doctrine 
of Identification, however, had a more restricted operation, 
and was in a less degree affected by a changed condition of 
things ; and public opinion was not, therefore, to the same 
degree concentrated with regard to it. The judges who 
had evolved the doctrine of Common Employment, and had 
gradually engineered its extension, were subsequently 
bound by its far-reaching effect, and it became accepted as 
part of the common-law they had to administer. Their 
successors on the bench had no power to allay its aggres- 
siveness, and a state of things had been judicially created, 
which it was impossible judicially to soften. The rude 
force of the Legislature could alone apply a remedy. 
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4 TEE LAW OF NEGLIGENCE. 

Defini- There is a natural craving for definitions in the study 

^JU {^^ of most subjects, and perhaps especially so when the subject 
denoiefl. is a scientific one. If the various principles of law could 
be summarized as definitions, the resulting theoretical con- 
venience would probably be greatly, if not entirely, dissi- 
pated by the practical difficulty of applying these definitions 
to particular cases of limitless variation. There is this 
inherent difficulty in the making of legal definitions: a 
definition to be true must be exhaustive ; while the com- 
plexities and varieties of the circumstances of human affisiirs 
with which the definitions deal, are ever-changing and 
inexhaustible. A study of the Law Reports supplies a com- 
mentary on the dangers of definitions. Where they are 
intended to have a general application, rather than one 
limited to the particular circumstances under discussion, 
they are, for the most part, justly and naturally amenable 
to destructive criticism. Where they assume only to deal 
with the precise matter in hand, they are not, strictly 
speaking, definitions at all. Still, notwithstanding its 
dangers and difficulties, it would appear that the fascina- 
tion of making definitions is irresistible, and even exceeds 
the delight of demolishing those which others have con- 
structed. Such definitions as are used in this book are 
gathered from judicial utterances; but even then it is 
perhaps safer to regard them, not so much as being flaw- 
lessly exhaustive, but as compendious and convenient 
methods of summary authoritatively put forward. There 
is more difficulty and uncertainty created in the adminis- 
tration of the law by the multiplicity of definitions than, 
perhaps, arises from any other ascertainable cause. The 
point of view is diverted from the consideration of the facts 
to be dealt with, to the contemplation and construction of 
formulas. "There's more adoe to enterpret interpretations 
than to interpret things," said Montaigne, in dealing with 
a similar state of affairs that had arisen in the administn^^ 
tion of the laws of his country in his times. 
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There is no branch of the law which has to deal more DiflB- 
with variable and incalculable circumstances than that^^^^^^ 
which treats of negligence ; none which, in the nature of ^^^ ^^^ 
things, is more connected with new conditions constantly changing 
arising ; and none, therefore, where there is greater diflSculty ^^' 
in applying ascertained principles. The multiplicity of 
the reported cases dealing with a minute variety of circum- 
stances which, with kaleidoscopic change, never again 
exactly recur, increases the difiBcuIties instead of diminish- 
ing them. The desire to lean upon the prop of precedent 
induces a tendency to see similarities which are not wholly 
similar, and to ignore dissimilarities which are not imma- 
terial. " What have our law-makers gained ? " asks 
Montaigne — and his remarks have a singular freshness as 
applied to our own system of law — " What have our law- 
makers gained with chusing a hundred thousand kinds of 
particular cases, and adde as many lawes unto them ? That 
number hath no proportion with the infinite diversity of 
humane accidents. The multiplying of our inventions shall 
never come to the variation of examples. Adde a hundred 
times as many unto them, yet shall it not follow that of 
events to come there be any one found that in all this 
infinite number of selected and enregistered events shall 
meete with one to which he may so exactly joyne and 
match it, but some circumstance and diversity will remaine 
that may require a diverse consideration of judgement. 
There is but little relation betweene our actions that are in 
perpetuall mutation and the fixed and unmoveable lawes. 
The most to be desired are the rarest, the simplest, and 
most generalL" 

One very eminent judge,^ when dealing with the"Unoe^ 
disputed interpretation of a commercial contract, repudiated ^Sw.*** 
the notion that there is any uncertainty in the law; adding 
that the uncertainty was to be found in the parties them- 
selves, who had not clearly made up their minds about 

» Lord Esher. 
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what it was they were entering into an agreement. 
Another learned judge ^ is reported to have said, and, it 
must be admitted, somewhat despondently, "There is no 
such thing as being right in law. The House of Lords are 
only right, because there is no Court above them to over- 
rule them." If it were true that there is no such thing as 
being right in law, it would follow that there must be such 
a thing as uncertainty in the law. Probably the truth lies 
somewhere between these two extreme propositions. It is 
seldom that any real uncertainty exists in ascertaining 
what the law is ; the difficulty lies in applying the law to 
a particular set of facta No doubt, in one sense, this 
makes the incidence of the law uncertain ; no doubt, too, 
as the proper appreciation of facts is involved, and facts 
may in innumerable instances have a different significance 
to different minds, it might be said that there is no such 
thing as being right in law, because the accuracy of a legal 
decision depends upon the correct appreciation of the facts 
adjudicated upon. But to say generally that there is no 
such thing as uncertainty in the law is probably as loose a 
statement as to assert that there is no such thing as being 
right in law. 
DiBore- One most noticeable instance of the change effected in 

^^^jJJ^^ everyday affairs operating upon the construction and 
c^aoBi interpretation of the law, is that which has been occasioned 
oaosesand by railway transit and traffic The discrepancy of judicial 
eflfeot. opinion in Railway cases, from the House of Lords down- 
waids, as to what is, and what is not evidence of negligence, 
and as to what ought to be left for the determination of 
the jury, and what ought to be withdrawn from their 
consideration, is as remarkable as any to be found in the 
annals of our law reports. Two schools of thought in 
regard to these matters arose ; one considering that ques- 
tions arising in railway cases should be left to the judge, 
and as much as possible be withdrawn from the jury ; and 
1 Huddlestone, B. 
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the other protesting against this as a usurpation of the 
jury's functions. In 1876 we find Lord Esher referring to 
these opposite views, protesting against the curtaihnont of 
the functions of the jury, and asserting that the controversy 
had then been concluded.^ Twelve years later, however. 
Fry, L.J., makes a further protest.* A jury had found 
that the accident to a plaintiff's horse had been caused by 
the omission of a railway company to erect a screen at their 
station, so as to hide the view of the engine from horses 
drawn up there; and the Court of Appeal held that the 
jury were not justified in so finding ; and that there was 
no duty to erect such a screen, and therefore no negligence 
in not doing so. Fry, L.J., who was a member of the 
Court before which the appeal was heard, declared that if 
the matter had been left to his judgment without the 
influence of previous decisions, he would have said that 
there was evidence to justify the jury's finding, that it was 
the want of a screen which was the very cause of the 
accident. '*But I cannot shut out from my mind," he 
continued, " that there has been a long series of decisions 
in which, under circumstances not unlike the present, 
judges have exercised great subtilty in narrowing the 
findings of the jury in similar cases. I do not say that the 
rights of the jury have been infringed, but that judges have 
held a tight rein over them. The reason of this was, that 
the judges felt that in the conflict before a jury between 
an individual who excited sympathy, and a railway 
company which excited none, the jury should be kept in 
hand with regard to the verdicts which they found. My 
mind is out of sympathy with many of these cases, and I 
believe that if left to myself my decision would not have 
been that of the great majority of judges who have tried 
similar cases. But I feel that the view now taken by my 
two learned brethren. Cotton and Lopes, L.JJ., is more in 

^ Per Brett, L. J., ia Bobson^s case (post, p. 299). 
« Simkin's case, 21 Q.B.D. at p. 460. 
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accordance with previous decisions. Consequently, I do 
not dissent from their opinion, but I give my assent with 
great reluctance," 

It is obvious that this reveals a remarkable and far- 
reaching state of things. When those who administer the 
law become imbued with extraneous sympathies for one 
set of litigants or the other, or take it upon themselves to 
check motives that they conceive may have influenced 
juries in the exercise of their functions, or indulge in specu- 
lations as to what may be most for the advantage of the 
community, this "taking sides" inevitably colours their 
administration of the law. It forms another instance, and 
it must be admitted a dangerous one, of the moulding of 
the law by the judges to suit their own notions with regard 
to matters which lie outside their functions as the ex- 
pounders and the administrators of the existing law. It 
is a more subtly dangerous method of dealing with the 
law, as in the opinion of the judge it ought to be rather 
than as it is, than is furnished by the instances where legal 
fictions are ingeniously built up. It is not interpreting 
the law so as to alter it, in which case the Legislature can 
act to remedy judicial interpretations that are found to 
operate injuriously ; but it is allowing the administration 
of laws which are admitted to exist, to be misapplied or 
evaded by dint of specious reasoning ; and to shape their 
operation so as to accord with the idiosyncrasies of par- 
ticular administrators. To do this, refined subtleties and 
great ingenuity must be resorted to; and consequently 
many of the judgments in these railway cases exhibit a 
tortuous perversion of reasoning that becomes apparent 
the moment the artificial point of view is discarded 

Happily> discrepcuicies in these cases, arising out of 
this species of ** taking sides," have now ceased to exist ; 
and the discrepancies, which still obtain in the views 
taken by judges as to what is and is not evidence of 
negligence, are those that inevitably arise from the different 
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impression the same set of facts makes on different 
minds. 

The student of the administration of the law must have The abuse 
been struck by the tendency which now exists, and has^f^^^j. 
for some time been operating, to avoid the tyranny of <^i**®«- 
technicalities, and to arrive at the real substance and 
truth of the matter in discussion. The administration of 
the law is subject to these veering waves of thought. At 
one time, a disposition to extend the importance of things 
technical dominates the minds of the judges ; at another, 
the predominating mode of thought is to discard them as 
much as possible, and to throw off the shackles of pre- 
cedent. Perhaps, however, the disposition to regard tech- 
nicalities in the abstract as obstacles, rather than as aids 
to justice, is at times a little apt to become exaggerated. 
After all, technical rules form the foundation upon which 
the common-law is built, and represent probably in them- 
selves the quintessence of legal learning. But whilst the 
requirements of the law sought extension in order to meet 
the growing complexities of affairs, technical rules remained 
fixed and inflexible ; and irksomeness in their rigid appli- 
cability accordingly began to be felt. When this state of Conflict 
things first made itself manifest, the inconvenience was^^'o^Jyta 
sought to be remedied under the Equity system of adminis- of Equity 
tering the law, and it became the avowed function of the Common- 
Equity Courts to soften the rigidity of the Common-law. ^^• 
In the course of time, however, the means adopted by the 
Courts of Equity to perform this process became in them- 
selves entangled by technical rules ; and it was found that 
the Chancery judges evinced a disposition to flout one 
technicality, only to fall into the arms of another more 
favoured one. Then it was that the Common-law Courts 
made what was really a bid for business, by evading the 
rigidity of their rules in accordance with notions of equity 
of their own; and a rivalry sprang up between the two 
systems. At last, and within quite recent times, a wonderful 
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The effect thing was to happen. By the sheer force of an Act of 
JuSai. Parliament the oil of equity was to become indissolubly 
ture Acts, mixed with the vinegar of the Common-law. Where the 
two refused to assimilate, the laws of Equity were (by 
statute) to prevail Thus, by the Judicature Acts, a fusion 
of the two systems was to be forcibly inaugurated, while 
certain branches of the law were allocated to the Chancery 
Division. However successful this forceful mode became 
in remedying the scandal by which legal relief was obtain- 
able under one system, and denied under the other ; it could 
not, in the nature of things, succeed in amalgamating the 
different bases on which the two systems were reared. 
The technical rules applicable to each system still remain, 
if not intact, at least unmixed. The real and very sub- 
stantial results that ensued were, however, to quicken the 
tendency to look at matters from other than a technical 
point of view ; and the attitude by which the eye of the 
legal mind was unable to see the wood because of the trees, 
fell more and more into disuse and discredit It is this 
repudiation of the technical view of looking at matters, 
rather than the dissipation of the technicalities of the 
science of law, that strikes the observer of the present 
methods of administering the law, and leads him to regard 
it, not quite accurately, as a tendency altogether to discard 
technical rules. As a fact, you cannot part altogether with 
such rules without destroying the whole scientific fabric. 
But what you can do, and what is being done, is to use 
the technical mechanism, not for the purpose of clogging 
the machine of justice, but to enable it to work effici- 
ently. Just as there is no branch of the law where it is 
more necessary to make allowances for the changing con- 
ditions of modem life than that to which negligence relates ; 
so in no department is the tendency to deal with technical 
rules so as to make them subserve the purpose of aiding 
justice more noticeable. 

The result is that ''hard cases" become less and less 
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frequent ; and when they occur, judges do not hesitate to 
declare their dissatisfaction with the state of the law which 
occasions them. For instance, we find Lord Lindley declar- 
ing the law to be " very unsatisfactory/' which technically 
prevents a person injured by the negligence of a Local 
Authority from obtaining redress if the negligent act is one 
of non-feasance merely, and not of mis-feasance.^ So weighty 
a pronouncement by a judge of the highest repute and of 
great experience, would probably have led to an amendment 
of these conditions by legislative action, were it not that it 
is the main business of modem Parliaments not to legislate. 

There is another very noticeable aspect of cases relating The 
to negligence, and that is the human interest they involve. ^^^^ 
To be a victim of negligence, and even to be the perpetrator cases of 
of a negligent act by ourselves, or, more frequently, by^noe, 
others for whose acts we are legally responsible, may 
happen to any of us almost as part of the ordinary curri- 
culum. Hence, the law dealing with matters so intimate, 
possesses an interest suflScient to moisten the arid ground 
popularly supposed to be occupied by the study of the law. 
It Ls easy, no doubt, to make a subject forbidding by treat- 
ing it as a mere catalogue of cases and footnotes; or by 
dumping the reader down amidst " a wilderness of single 
instancea" It is, however, not so easy entirely to destroy 
the general interest attaching to most branches of the law 
of negligence; and there would seem to be no pai-ticular 
reason why the task should be attempted. 

It is not inconceivable that with a subject so promising 
as that of negligence, a short treatise might be written, to 
which the practitioner might find it convenient to turn, and 
by which, at the same time, the general student of the laws 
of his country need not be repelled. It is not claimed that 
this conception has been realized in the compilation of this 
book, but perhaps something may have been gained by the 
writer having had it before him. 

* See Thompson v. Mayor of Brighton (post, p. 98). 



Digitized by VjOOQIC 



12 THE LAW OF NEGLIGENCE. 

The elaborate and truly monumental work on negligence 
by Mr. Beven is one which must remain for a long time to 
come the standard and indispensable work upon this subject. 
The scale upon which that very learned work was planned 
enabled its author to treat at considerable length, not only 
subjects more or less cognate to the principal one, but also 
to deal with matters which cannot strictly be considered as 
belonging to the study of the law of negligence. 
'^^^ ?«>P® An attempt has been made to confine this book to that 
book. study ; and where side-paths disclose themselves, the design 
has been either not to explore them at all, or only to the 
smallest extent. The general idea has been to examine 
and discuss somewhat fully the cases and judgments which 
present points of interest and importance, rather than 
to classify and exhaustively collect every case. No doubt, 
in thus endeavouring to bring the book within modest 
limits, matters may have been omitted, both in the treat- 
ment of the general subject and of its adjuncts, which 
either ought not to have been omitted, or might usefully 
have been included. In pursuing the difficult task of 
drawing the line somewhere, the writer is very conscious 
that he stands in need of generous indulgence; while he 
asks for his whole treatment of the subject that indulgence 
which the profession never withholds from a conscientious 
effort. 
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CHAPTER I. 

Actionable Tiegligence and its " degrees*^ 

There are a great number of judicial definitions as toDefini- 
what constitutes negligence/ and the sum of them aU^^"^_®^ 
appears to be as follows : — genoe. 

Negligence consists in an act of omission or of com- 
mission by which there is a failure to perform the particular 
duty the occasion imposes ; and becomes actionable when 
damage, brought about without wilful intention, results 
from the negligence as its ** natural" or probable con- 
sequence. 

The common law, influenced by the Roman law, for a whether 
long time professed to acknowledge dilBTerent "degrees" of*^®'®*'® 
negligence. Lord Holt, in his celebrated judgment delivered of uegli- 
in Cogga v. Bernard, 1 Sm. Leading Cases (11th ed., p. 173), ^®"^- 
in the course of classifying the various kinds of bailments, 
referred to " gross " negligence, " ordinary " negligence, and 
" dight " negligence, as different " degrees " of negligence. 
An examination of what is meant by the expression "gross" 
negligence shows that it was used ambiguously, and to 
signify different things. It was just as apparent that in 
some cases "gross" negligence was used to mean exactly 
the same thing as ordinary negligence. Mr. Justice 
Crompton, in Beat v. South Devon By. Co., 3 H. & C. 337, 
said that ^ for all practical purposes the rule may be stated 

* See JBlyih v. Btrmingham Waterworks Co»y 11 Ex, 781, per Alder- 
son, B., at p. 784 ; Heaven v. Pender^ 11 Q.B.D. 503, per Brett, M.R., at 
p. 507 ; Kettlewdl v. Watson, 21 Ch. D. 685, per Fry, J., at p. 706 ; 
Vaughm v. Taf Vale By. Co., 5 H. & N. 679, per Willes, J., 688. 
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to be, that the failure to exercise reasonable care, skill, and 
diligence is gross negligence." But how that definition 
differs in any way from what is understood by ordinary 
negligence has never been made clear. Then came the 
Dictum of dictum of Rolfe, B., in Wilson v. Brett, 11 M. & W. 118, by 
Bolfe,B. ^iiicij Y^Q declared "he could see no difference between- 
negligence and gross negligence ; that it was the same thing 
with the addition of a vituperative epithet." 

The indisposition to forego an expression which had 
been used by lawyers for a long period, still caused the 
controversy to continue whether there is such a thing as 
" gross negligence " apart from its vituperative sense ; and 
even the judges who admitted that the term was incapable 
of being used as a definition, still clung to it as being a 
handy descriptive term more or less capable of being under- 
stood. (See per Lord Chelmsford, in Griblin v. McMtMen, 
L.R 2 P.C. at p. 336.) It has always been held that where 
there is no duty to discharge there can be no negligence, 
and probably the true view may thus be stated : — 
Suggested There are no varying degrees of negligence — such as 
true view. « gj^gg »» negligence, and that which is not gross ; but the 
duty imposed varies in different circumstances, and if that 
duty is not performed so as to observe or to carry out all 
that the particular duty imposes, an act of negligence 
results if injury thereby directly arises. 
Opinion of Montague Smith, J., in Orill v. Gen» Iron Screw Colliery 
fmtihfj^ Co., 35 L.J.C.P. 321, at p. 331, says : '* There is no doubt 
the expression ' gross negligence ' is to be foimd in some 
of the decisions; but it is only one mode of expressing, 
perhaps, that in a particular case there is a less degree of 
care required than there might be in other cases." 
Nofuoh Again, Bramwell, B., in Degg v. Midlaiid By. Co,, 

negl^oe 1 H & N. 773, at p. 781, says : *' There is no absolute or 
^^tract ^^^^'^sic negligence ; it is always relative to some circum- 
stance of time, place, or person." " It seems to us there 
can be no action except in respect of a duty infringed." 
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" The ideas of negligence and duty are strictly correlative," 
said Bowen, L.J., in ThoTnas v. Quartermaine, 18 Q.B.D. 
at p. 694, ** and there is no such thing as negligence in the 
abstract; negligence is simply neglect of some care which 
we are bound by law to exercise towards somebody." 

In OrilZ v. Iron Screw CoUiery Co. (supra), affirmed The 
L.R 3 C.P. 476, the replication alleged that the collision chm ▼. 
between ships, by which the plaintiffs goods had been^^^^"^ 
lost, was occasioned by the "gross negligence" of the 
defendants. The judge who tried the case did not ask the 
jury whether the defendants had been guilty of "gross 
negligence," but asked them whether the defendants had 
exercised due care in the conduct of their ship. This 
direction was held to have been a right one. Willes, J., 
said : " It is further complained that the L.C. J. misdirected 
the jury, because he made no distinction in this case between 
gross and ordinary negligence. No information, however, 
has been given us as to the meaning to be attached to gross 
negligence in this case, and I quite agree with the dictum 
of Lord Cranworth in Wilson v. Brett (swpra), that gross 
negligence is ordinary negligence with a vituperative 
epithet — a view held by the Exchequer Chamber : Beat v. 
South Devon By. Co,, 3 BL & C. 337.^ Confusion has arisen 
from r^arding ' negligence ' as a positive instead of a nega- 
tive word. It is really the absence of such care as it was 
the duty of the defendant to use. A bailee is only bound 
to use the ordinary care of a man, and the absence of it is 
called 'gross negligence/ A person who undertakes to do 
some work for reward to an article must exercise the care 
of a skilled workman, and the absence of such care in him 
is negligence. ' Gross,* therefore, is a word of description, 
and not a definition, and it would have been only intro- 
ducing a source of confusion to use the expression * gross 
n^ligence ' instead of the equivalent, ' a want of due care 

^ But flee as to the assertion that the Exchequer Ohamber agreed, per 
Lord Cranworth, Gihlin v. McMuOm, L.R. 2 P.O. at p. 336. 

C 
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and skill in navigating the vessel/ which was again and 
again used by the L.C. J. in his summing up." 

It is obvious that in the opinion of this learned judge 
there is no tangible distinction between ordinary negligence 
and gross negligence. It is terminology, as distinct from 
definition ; and confusion necessarily arises when both are 
regarded as the same thing. 

Montague Smith, J,, in the same case, said : " The use of 
the term * gross negligence ' is only one way of stating that 
less care is required in some cases than in others, as in the 
case of gratuitous bailees, aTid it is Tnore correct and 
scientific to define the degrees of care than the degrees of 
n^ligen^* 
l^'d Den- Lord Denman said, in Hvaton v. Dibdin, 2 Q.B. 661 
CresB- (and Cresswell, J., approved of the remark in Austin y. 

op^o^**' -^^'^^^^^ ^y-^ ^^ ^•^- *^*)- "^^ ^^y ^^ ^ doubted 
whether between gross negligence and negligence merely, 

any intelligible distinction exists." 

Lcnpd Lord Chelmsford, however, in criticizing Montague 

fold's Smith, J.'s, expression of opinion, said, in Giblin v. 

^nftf McMuUen, L.R. 2 P.O. at p. 337 : "The epithet 'gross' is 

Smith. certainly not without its significance. The negligence for 

. B, view, ^i^^jj^ according to Lord Holt, a gratuitous bailee incurs 

liability is such as to involve a breach of confidence or 

trust, not arising merely from some want of foresight or 

mistake of judgment, but from some culpable default. No 

advantage would be gained by substituting a positive for a 

negative phrase, because the degree of care and diligence 

which a bailee must exercise corresponds with the degree 

of negligence for which he is responsible, and there would 

be the same difficulty in defining the extent of the positive 

duty in each case as the degree of neglect of it which incurs 

responsibility.*' 

Lord With deference to this expression of opinion, it may be 

ford's ~ doubted whether it can be said that looking at the matter 

^^1®^ in this way is merely to shift the difficulty of ascertaining 
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what is the degree of negligence to that of defining the 
precise measure of the duty imposed. The difficulties are 
not of equal weight. The whole history of the use of terms 
of varying degrees of negligence shows that no definite and 
distinct meaning has attached to them ; while the law has , 
in many instances clearly enunciated the nature and degree 
of particular duties arising under different circumstances ; 
and the jury have then to decide whether the facts before 
them fall within the duty defined. It is, indeed, the special 
province of the judge to define these duties as a matter of 
law, before it becomes possible for the jury to say that any 
negligence has occurred. For as an act of negligence im- 
plies a breach of some duty, the nature and extent of that 
duty must first be ascertained before it can be decided as a 
fact whether there has been any breach of it ; and it would 
seem to follow that an act of negligence cannot be greater 
or less than is involved in the breach of the particular 
duty. 

Once you have ascertained the nature of the duty 
imposed, you can determine as a matter of fact whether it 
has been discharged or neglected. You cannot do so before 
you have ascertained what that duty is ; and it does not 
assist you in ascertaining it to classify the degrees of 
negligence. The American view, also, seems to be against The 
the practicability of these distinctions. " What is conmion ^^"°*" 
or ordinary negligence is more a matter of fact than of 
law." (Story on " Bailments,*' 9th ed., par. 11.) And the 
same author continues : '' The theory that there are three 
degrees of negligence, described by the terms slight, ordi- 
nary, and gross, has been introduced into the common-law 
from some of the commentators on the Roman law. It 
may be doubted if these terms can be usefully applied in 
practice. Their meaning is not fixed, or capable of being 
so. One degree thus described not only may be confounded 
with another, but it is quite impracticable exactly to 
distinguish them. Their signification necessarily varies 
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according to circumstances, to whose influences the Courts 
have been forced to yield, until there are so many real 
exceptions, that the rules themselves can scarcely be said 
to have a general operation." ^ 

* And see Storer v. Gowen^ 18 Maine, 177. 
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CHAPTER II. 

Accident — Intervening act of third party—'' Natural 
or probable cause" 

It follows from aU the definitions of negligence that where Mere 
the injury is occasioned by a mere accident no action lies/ ^^^®°o 
because no duty has been infringed. cause of 

In Holmes v. Mather^ the defendant's horses ran^^**"^ 
away while being driven along the streets, and became 
unmanageable; but the driver could to a certain extent 
guide them, without being able to Qontrol them. He was 
doing all he could to avoid running into the plaintiff, when, 
in spite of his endeavours, she was knocked down by the 
horses and injured. It was held that no wrongful act had 
been committed. There was no negligence, and no wilful 
running into the plaintiff, and the injury arose accidentally. 
This case left open for decision a supposed set of circum- 
stances, where a driver has to make a choice between two 
evils, and in order to avoid running over one person, or 
into one thing, runs over another person, or into another 
thing, deliberately electing to do the one act rather than 
the other ; though it was intimated that in such a case the 
person who was injured could maintain an action. But 
whether if such a case arose, and the election was forced 
upon the driver by no fault of his own, and he, doing the 
best he can under the circumstances, elects to run into a 
shop rather than into some person, he would be liable for 

* Aston V. Eeaven^ 2 Esp. 533 ; Wakeman ▼. RoUnson^ 1 Bing. 213 ; 
CrofU V. Waterhouse, 3 Bing. 319; Ilolmes v. Mather, L.R. 10 Ex. 261. 
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the dconage done to the shop, remains for judicial decision. 

(See per Bramwell, B., Eart v. L. & Y. Ry., 21 L.T., p. 263.) 

The question arose in the case of Manzoni v. Douglas, 

6 Q.B.D. 145, whether a prima fade case of negligence 

had been made, where the plaintiff by his witnesses showed 

that the injury had been caused by an inevitable accident. 

In spite of the efforts of the driver to control it, a runaway 

horse knocked down and injured the plaintiff. It was 

held there was no evidence of negligence to go to the jury. 

Theordi- The ordinary duty the law imposes is to act as a 

tibe^aw reasonable and prudent man would act, either in doing 

imposes, something or omitting to do something which a man, 

according to that standard, would do or would omit to 

do. No doubt there is an elasticity about this proposition, 

which, while it lacks scientific precision, at the same time 

affords a good working rule. Such terms as "ordinary 

prudence " and " average man " are necessarily loose. What 

is meant is, that a man must act as common experience 

dictates ; and when a case goes to the jury, it is for them 

to say whether a litigant has so acted in the circumstances 

before them. 

Neglect It is to be noted that where a man would be respon- 

of know- sible for injury arising out of a cause of mischief of which 

ledge. j^Q YidA the means of informing himself, his neglect to avail 

himself of those means, so that in fact he remains ignorant 

of the cause of mischief, will not exonerate him from 

liability. It was held in Mersey Docks Trustees v. CHhbs, 

L.R. 1 ELL. 93 {post, p. 93), that wherever knowledge 

of the existence of a cause of mischief would make a 

person responsible for the injury it occasions, he is just 

as much responsible when, by his culpable ignorance, its 

existence is unknown to him. When a man, too, has had 

notice of a particular source of danger which it is his 

duty to guard against, he does not show reasonable care 

if he makes no inquiry as to its existence and extent, or 

gives no warning of the danger. It is no defence in such 
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circumstances to say that the existence of the danger was 
in feet unknown to him : The Queen v. WUUama, 9 App. 
Gas. 418. 

Special circumstances create special duties, which are 
either more or less onerous than the ordinary duty imposes, 
and these will be more particularly considered under the 
general head of "Duties out of the Ordinary'' (post, 
Part n.); but in any case it is true, as pointed out by 
Bowen, L.J., in Thomas v. QtuirterTnaine, 18 Q.B.D. at 
p, 698 : " To prove negligence, it is not enough to show 
that the defendant has been negligent to others; the 
plaintiff must show that there has been a breach of duty 
towards himself." 

It will be seen that the definition of negligence as stated Where 
on page 15 contemplates a breach of duty by the defen- ariaes only 
dant ; but if the resulting damage is not occasioned solely ^^^^ 
by the defendant's act, but springs from the joint negli- fendant's 
gence of the defendant and the plaintiff the plaintiff in ^^^^ ^ 
that case has himself contributed towards the injury for 
which he claims compensation, and has no cause of action, 
because he is guilty of what is called " contributory negli- 
gence." (See post, " Contributory Negligence.") But the 
fact that the plaintiff has acted negligently does not excuse 
the defendant from the duty of exercising ordinary skill 
and care ; so that if the defendant might nevertheless have 
avoided inflicting the injury or damage by exercising such 
care and skill, and has failed to perform that duty, he is 
not exonerated from liability by reason of the plaintiffs 
negligence.^ 

Even if the damage is not occasioned solely by the Jiterren- 

defendant, but is brought about by the intervening act third 

of a third party, the defendant is still liable for his own P^'*^^ 

negligent act where it is the primary or effective cause 

of the injury, although another's intervention may have 

» Greenland v. Chaplin, 6 Ei. 248; BacOeyy. L. & N.W. By. Co., 
1 App. Cas. 764. 
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brought about the immediate result : Cla/rke v. Charribers, 
3 Q.B.D. 327. 
Natural or In dealing with cases of this kind it has been laid down 
SJSS^^f by the Courts that if the result of the defendant's original 
the injury, act of negligence was the " natural " or probable cause of 
the injury, then, notwithstanding that the injury would 
not have arisen unless the immediate cause had been 
brought about by the intervention of a third party, the 
defendant is liable. It does not seem possible to lay down 
any more definite rule than this, which is in itself suffi- 
ciently exact. The difficulty, however, occurs in its appli- 
cation. It is for the judge, where questions of remoteness 
of damage arise out of breaches of contract, to determine 
whether the damage is the necessary consequence of the 
breach, or the probable consequence, or whether it was in 
the contemplation of the parties when the contract was 
made: Hadley v. BaxeTidale, 9 Ex. 341. The last two 
questions are essentially questions of ffiict, as pointed out 
by Brett, L.J.;^ and being questions of fact, there can be 
no unanimity with regard to them, although they are to 
be treated as questions of law. The same difficulty is felt 
in determining what is a natural or probable injury arising 
out of a tort. That which seems to one mind to be a 
natural or probable cause, strikes another mind differently. 
For instance, if a man leaves a dangerous machine in an 
unprotected state in a highway, and by reason of the 
machine being meddled with by a child passing along the 
highway it injures him, some minds might be inclined 
to think that the natural or probable consequence of so 
leaving a dangerous machine in a highway along which 
persons of all ages might lawfully pass, would be that 
some one might meddle with it, and thus bring about an 
accident; that the defendant's negligence in such case 
would not be so remote from the consequences ensuing as 
to prevent the child so injured from maintaining an action. 
» McMahon v. Field, 7 Q.B.D. 591. 
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That, however, was not the view taken by the Court Jfanj^n's 
in Mangan v. Attertan, L.B. 1 Ex. 239. On the other ^^ 
hand, the judges who decided Cla/rke v. Chambers, 3 Q.B.D. ^^^ 
327 {ante, p. 24), in discussing Mangan v. Atterton, took a &^. 
different view, and disagreed with the decision. Mangan's 
case also proceeded on the ground that the plaintiff was 
a tort-feasor, a consideration afterwards dealt with (see 
poet, "Liability of Trespassers"); but there was besides 
the distinct decision that there was no negligence on the 
defendant's part 

The fiacts in Mangan v. Atterton were, that the defend- The facts 
ant had left, in a public market-place, an oil-cake crushing gan'sease, 
machine. It was entirely unprotected; the machine had 
not been thrown out of gear, nor was the handle by which 
it was worked secured or fastened in any way. The 
plaintiff, a boy of four years old, on coming away from 
school with his brother, aged seven, and some other boys, 
stopped by the machine, and one of the boys turned the 
handle. The plaintiff then, being told to do so by his 
brother, placed his hand on the cogs of the wheel, and 
three of his fingers were crushed. It was held by the 
Court of Exchequer that there was no negligence on the 
part of the defendant; and if there was negligence, it was 
too remote.^ How differently these facts struck the minds 
of the judges in Clarke v. Chamhers is seen from the words 
of Cockbum, C. J., in delivering the judgment of the Court, 
who, dealing with Mangan v. Atterton, after saying that 
the Court did not acquiesce in the decision as to negligence, 
added : " It appears to us that a man who leaves in a public 
place, along which persons, and amongst them children, 
have to pass, a dangerous machine, which may be fatal to 

1 See also Hughes ▼. Macfie, 33 L.J. Ex. 177. It was also held in 
the second place that, as the injury was caused hy the hoy's own act, 
and he was a trespasser, the defendant was not liable. This is after- 
wards discussed under the head, *' Liability to Trespassers" (Gbap. 
xvii.). 
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any one who touches it, without any precaution against 
mischief, is not only guilty of negligence, but of negligence 
of a very reprehensible character, and not the less so be- 
cause the imprudent and unauthorized act of another may 
be necessary to realize the mischief to which the unlawful 
act or negligence of the defendant has given occasion." 
Clarke ▼. Clarke V. Charnhera (supra) was a case where the defendant 
dwn^Moua* ^^^ unlawfully placed a dangerous instrument — ^a barrier 
instru- armed with spikes — on a carriage-way. Some one removed 
the obstruction, and put it, in an upright position, across 
the footpath. The plaintiff, passing along this footpath on 
a dark night, injured his eye against one of the spikes. It 
was held that the defendant was liable to the plaintiff in 
respect of the injury sustained, because he had unlawfully 
put a dangerous instrument in the road ; notwithstanding 
the fact that the immediate cause of the injury was the 
intervention of some third party in removing the instru- 
ment from the carriage-way to the footpath. The natural 
or probable result of the defendant's proceeding was thus 
dealt with in the course of the judgment: "A man who 
unlawfully places an obstruction across either a public or 
private way may anticipate the removal of the obstruction, 
by some one entitled to use the way, as a thing likely to 
happen ; and if this should be done, the probability is that 
the obstruction so removed will, instead of being carried 
away altogether, be placed somewhere near; thus, if the 
obstruction be to the carriage-way, it will very likely be 
placed, as was the case here, on the footpath. If the 
obstruction be a dangerous one, wheresoever placed, it 
may, as was the case here, become a source of damage, from 
which, should injury to an innocent party occur, the 
original author of the mischief should be held responsible. 
Moreover, we are of opinion that, if a person places a 
dangerous obstruction in a highway, or in a private road, 
over which persons have a right of way, he is bound to 
take all necessary precaution to protect persons exercising 
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their right of way, and that if he neglects to do so, he is 
liable for the consequences." 

Thus, a man is bound to exercise the foresight of a a man is 
reasonable person in respect of the probable events that*?J^J^ 
may ensue from his wrongful act What results should be the pro- 
reasonably anticipated so as to bring them within the^ " 



QiieDces 
natural and probable results of his negligence are incapable of <^ l^ 

precise definition, but must depend upon the circumstances, ISk!° 

and on the reasonable view taken of those circumstances.^ 

An early and often-quoted case of the kind is that The squib 
known as the squib case {Scott v. Shepherd, 3 Wila 403). **"®' 
The defendant threw a lighted sqiiib into a market-house, 
where there were several people. It fell upon a standing, 
and the proprietor in self-defence threw it to another part 
of the market-house, where it fell upon another standing, 
whose owner again threw it to another part of the market, 
and in its course it struck the plaintifi^, exploded, and put 
his eye out. The defendant was held liable, although the 
squib would not have injured the plaintiff unless for the 
intervention of a third person. The whole chain of circum- 
stances leading up to the injury had been set in motion by 
the defendant's original act ; and what happened after the 
defendant threw the squib in this way was that which 
might naturally and probably occur as the result of his 
wrongful act. 

In another case {Lynch v. Nwrd/in, 1 Q.B. 29) the Lyneh ▼. 
defendant's servant left his cart and horse standing un- •"**^^*'*- 
attended in the street The plaintiff, a child of seven, was 
getting into the cart, when another boy made the horse 
move on ; the plaintiff was thrown down, and the wheel of 
the cart going over his leg, fractured it Lord Denman, in 
the course of his judgment, said: ''It is urged that the 
mischief was not produced by the mere negligence of the 
servant, as asserted in the declaration, but at most by that 
n^ligence in combination with two other active causes, the 
1 McDoxjoaU v. 0. W. By,, 1903, 2 K.B. 331. 
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advance of the horse, in consequence of his being excited by 
the other boy, and the plaintiffs improper conduct in 
mounting the cart, and committing a trespass on the 
defendant's chattel. On the former of these two causes no 
great stress was laid, and I do not apprehend that it can be 
necessary to dwell on it at any length. For if I am guilty 
of negligence in leaving anything dangerous where I know 
it to be extremely probable that some other person will 
unjustifiably set it in motion to the injury of a third, and 
if that injury should be so brought about, I presume that 
the sufferer might have redress by action against both, or 
either of the two, but unquestionably against the first." ^ 

There is a similar case reported in lUidge v. Goodwin^ 
5 C. & P. 192, where Tindal, C. J., said : " If a man chooses 
to leave a cart standing in the street, he must take the risk 
of any mischief that may be done." 

There would seem to be no reason why the same legal 
consequences would not follow if a motor-car, left un- 
attended in a street, and being meddled with by some one, 
were set in motion and caused injury or damage to another. 

Another case which well exemplifies the " probability " 
of injury flowing from the act of negligence is supplied by 
Dixon V. Bdl, 5 M. & S. 198. There the defendant left a 
loaded gun with another man, and sent a young girl to him 
to fetch it away, with a message asking him' to first remove 
the priming. The man did, as he thought, remove it, but, 
as it turned out, not effectually. The girl brought the gun 
home, and thinking it would not go off as the priming had 
been removed, pointed it at the plaintiffs child and pulled 
the trigger. The gun went off and injured the child, and 
the defendant was held liable. By leaving the gun with- 
out drawing the charge, or himself seeing that the priming 
had been properly removed, *'the instrument was left in 
a state capable of doing mischief; " and the law held the 

1 And see Jewson v. Oattiy 2 Times L.R. 381, 441 ; Earrdld v. 
Wainey, 1898, 2 Q.B. 320. 
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defendant liable for the consequences, though the inter- 
vention of a third person brought about the immediate 
injury. 

So, again, where a road, which has been diverted Snoh 
under statutory powers, is left in such an unprotected state ^J^'^g 
at the point of divergence that there is nothing to prevent miglit be 
a person continuing along the old road, which is in anj^^* ^ 
unsafe condition, and so injuring himself; the person exer- P**^ 
cising the statutory right to divert is bound to take •'natural 
reasonable means of protecting the public, apart from any ^i|^ 
obligation to fence.^ It was a natural anticipation that if resulte. 
the old road was left open, people would continue to go 
along it. 

It is to be observed that where the defendant's negligence If defen- 
is the primary and effective cause of the plaintiff's damage, n^uLnce 
the defendant will be responsible for the whole of the " the 
damage, though it may have been augmented by the wrongful ^iSeof 
act or the negligence of a third party. The Middle Level ^? ™j^ . 

_, .. 1,.. . ^^bief he IB 

Commissioners were by their Act to construct a cut with liable. 

proper gates and sluices to keep out the waters of a tidal 
river, and also to make a culvert under the cut to carry off 
the drainage from the lands on the east to the west of the 
cut, and always to keep it open. They negligently con- 
structed the gates and sluices, and as a result the river 
flowed into the cut, and bursting its western bank, flooded 
the adjoining lands. The plaintiff on the east of the cut 
closed the lower end of the culvert, which prevented the 
flooding of his lands ; but the occupiers on the west side, 
thinking this would be injurious to them, opened the 
culvert, and so let in the waters on to the plaintiff's land. 
It was held that the commissioners were responsible for the 
entire damage thus caused to the plaintiff's land : GoUvns 
V. Middle Level Commissioners, L.R. 4 C.P. 279. 

In this case the damage was the result jointly of the 
defendant's negligence and of the wrongful act of the third 
1 Hwrsi V. Taylor, 14 Q.B.D. 918. 
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party. And, in the same way, where the accident is caused 
by the negligence of the defendant together with somebody 
else's negligence, the defendant will not be exonerated 
where his negligence is the effective, though it may not 
be the immediate, cause of the injury sustained. A gas 
company had contracted to supply the plaintiff with a 
service pipe to convey gas into his premises, and an escape 
of gas occurred because the service pipe was defective. The 
plaintiff called in a gas-fitter, who negligently went with a 
lighted candle to find the cause of the escape, with the 
result that there was an immediate explosion; and the 
plaintifi^s premises were damaged. The plaintiff was, on 
these facts, held entitled to recover against the gas company, 
who were not relieved from liability by the negligence of 
the gas-fitter : Burrows v. March Oas Co., L.R 7 Ex. 96.^ 

It has also been held in anotlier case ' that there is no 

rule of law which exonerates a master from liability for the 

negligence of his servant, whereby an opportunity has been 

afforded for a third person to do a wrongful act which 

Whether immediately produces the injury complained oC It is 

original ftlways a question of fact whether the original negligence 

negligence was an effective cause of the damage. The facts of that 

effective case were, that the defendant employed a man to drive a 

Selniury ^^^ ^^^^ orders not to leave it, and a lad to go in the cart 

is a qnes- and deliver parcels. The driver, contrary to his orders, left 

^^^ the cart with the boy in it. While the driver was absent, 

the lad drove on and came into collision with the plaintiff^s 

carriage. It was held that the driver's negligence in so 

leaving the cart was the effective cause of the damage, and 

the defendant was liable, the master being answerable for 

his servant's negligence. He had practically left the cart 

unattended. As he knew that the lad was not to interfere 

with the driving, he ought to have anticipated that if he 

* And see Mowbray v. Meretvether (post, p. 34) ; and Lilley v. Dottbleday, 
7 Q.B.D. 610. 

« EnglehecMTt v. Farrant, 1897, 1 03. 240. 
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left the cart with the boy in it some accident might happen. 
In the course of the judgments, the case of Mann v. Ward, 
8 Times L.R. 699 (at all events as reported), was considered 
to have been wrongly decided. Lopes, L.J., took occasion 
to say : " It is impossible to reconcile the various decisions 
with regard to negligence ; and the reason is that fact and 
law are so mixed up in them, that they are frequently 
decisions rather on the facts than on the law, and the 
variety of facts involved is infinite.'* 

The subsequent case of MeDowaU v. G,W. Ry., 1902, Me- 
1 K.B. 618, was decided on the same principle; but it^jj^j^^g 
shows also that where a defendant leaves a thing in apo^^ 
position, which, though safe when he leaves it, he has reaaonable 
reason to suppose may be rendered unsafe by the unlawful wi^icip*- 
intervention of third parties; and has at the same time the 
means (to which he has not resorted) of securing the thing 
so as to render such intervention innocuous, he is guilty of 
negligence. The defendant company had left some railway 
trucks on a siding on a down grade, which might have been 
secured by the catch-point on the siding. For their own 
convenience in regulating the traffic they did not make use 
of the catch-point, but screwed down the brakes and left 
the trucks so that they would be safe if not interfered with. 
But the defendants also knew that boys were in the habit 
of trespassing on this siding and interfering with the trucks. 
This, in fact, happened. Some boys did trespass on the 
siding, unscrewed the brakes, and detached a truck, with 
the result that it ran down the incline and injured the 
plaintiflF, who was lawfully passing along the highway over 
the level crossing. With this knowledge that boys tres- 
passed on the siding, they ought to have anticipated such a 
result if the trucks were left unsecured by the catch-point. 
This wa.s held by Kennedy, J., to constitute negligence on 
their part, and to have been the effective cause of the 
plaintiffs injury, and to justify the verdict of the jury 
to that effect. He considered these facts were within 
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Engleheart'a case (ante^ p. 30), and also Lynch v. Nv/rdin 
(ante, p. 27).^ But the damage which arises from the 
wrongful act of a third person must be such as could 
reasonably be expected to follow from a defendant's negli- 
gent act ; in other words, the natural and probable conse- 
quence of the defendant's conduct, or the damage would 
If the be too remote to be recovered: In re United Service Co., 
not^ Johnston's claim, L.R. 6 Ch. 212. In the course of his 
natural judgment in that case James, L.J. (p. 218), put the follow- 
auenoe of ing case : " Suppose the bailee of a key carelessly allowed 
^^J^. the key to fall into the possession of a man who committed 
it wiU be a burglary, and by means of that key opened a box which 
remote, contained valuable property. It is scarcely possible to hold 
that the negligence of the bailee with regard to the key would 
be followed by responsibility for the loss of every article 
obtained by the burglar through the instrumentality of the 
key." [And see Halestrap v. Gregory, 1895, 1 Q.B. 561.] 

There is a case^ of remoteness of damage arising out 
of a breach of contract at which a curious result was 
arrived. A railway company, instead of taking the 
plaintiffs one wet night to their destination, turned them 
out at another station, where they were unable to get any 
conveyance, and were obliged to walk six miles to their 
home. In consequence of this wet walk, one of the 
plaintiffs, a lady, caught cold ; and it was held that such 
damage was too remote to be recovered. Why a lady's 
catching cold should not be a pix>bable cause of having to 
walk six miles on a wet night, it is difficult to determine. 

A different result was, however, arrived at where a 
horse-dealer, in breach of his contract with the plaintiff, 
turned out the plaintiff's horses, and exposed them to the 
weather, and they consequently caught cold.® That was 

* The C.A, took a different view of thefcLcts and reversed the case : 
1903, 2 K.B. 331. 

2 Hobbs V. L. & 8. W. By., L.R. 10 Q .B. 11 1. 

3 McMahon v. Field, 7 Q.B.D. 691. 



Digitized by VjOOQIC 



REMOTENESS. 33 

held not to be too remote a head of damage, and the plain- 
tiff was allowed to recover in respect of it To distinguish 
one case from another similar one which is not approved 
of, presents (as Brett, L, J., once himself remarked ^ when 
dealing with a distinction which had been drawn by 
Bramwell, L.J.) no difficulty to an ingenious mind. And 
Brett, L.J/S, ingenuity was called into play to distinguish 
this case of a horse catching cold, from that of Hobbs'a case, 
where the lady caught cold. The ground of distinction he 
discovered was, that people might possibly walk home on 
a wet night without catching cold, but horses turned out 
as these were would be sure to do so ; an ingenious dis- 
tinction, in which the L.J. himself declared he did not see 
much difference, and which seems to give the go-by to the 
question of reasonable probability.* 

A somewhat remarkable state of things arose in Kiddle 
v. LoveU, 16 Q.B.D. 605. The defendant put up for the 
plaintiffs, under a contract, a suspended platform to enable 
their workmen to paint a house. It was insecurely fastened 
by the defendant, and in consequence hurt one of the 
plaintiffs' workmen. The workman brought an action 
under the Employers' Liability Act against the plaintiffs 
for the injuries he had sustained, and the plaintiffs settled 
the action by paying him £125. He might have main- 
tained an action against the defendant under the principle 
of Heaven v. Pender,^ but elected to sue the plaintiffs. It 
was clear that the defendant was bound under his contract 
to erect a platform which was reasonably fit for the purpose 
for which it had been supplied, and as he had not done so, 
he was liable to the plaintiffs in respect of such damage as 
they had sustained in consequence of his breach. The 
plaintiffs in their action sought to recover against the 
defendant as damages the £125 they had paid to their 

» Cohen V. 8.E, Ry., 2 Ex. D. at p. 264. 

« See also LUley v. DoMeday, 7 Q.B.D. 610; and Sneeshy, v. L, & Y. 
By., 1 Q.B.D. 42 impost, p. 41). ' See post, p. 71. 

D 
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^e die- workman. It was held by Denman, J., that they could not 
between do SO. The ground of the decision was, that as they had 
S«^and ^^^ themselves, as a fact, been guilty of any negl^ence 
Mau^ay towards their workman, they had not incurred any liability 
weWiarT to him, and could not therefore recover from the defendant 
a sum they had paid without any legal liability to do so. 

Where, however, there has been negligence by the 
employer towards his workman, so that the latter has a 
cause of action against the employer ; compensation properly 
paid by him to the workman can be recovered in an action 
brought by the employer for breach of warranty (express 
or implied) against a defendant, who had agreed to supply 
proper appliances for the use of the employer's workmen : 
Mowbray v. Merewether (1895), 1 Q.B. 857; 2 Q.B, 640. It 
was there contended for the defendant that as the plaintiff 
(the employer) had been guilty of negligence as against 
the injured workman in not himself examining a defective 
chain supplied by the defendant, the injury caused to the 
workman was not solely due to the fact that the defendant 
had supplied a defective chain, but to that circumstance, 
and the plaintiffs negligence in addition. But as the 
plaintiff owed no duty to the defendant to examine the 
chain, which had been supplied to him as fit for the purpo^ 
for which it was used, there was no negligence, as between 
him and the defendant, in not examining it ; and the fact 
that the plaintiff had failed to discharge a duty he owed 
to his workman, did not absolve the defendant from his 
breach of contract with the plaintiff. The workman's 
injury, it was held, was a reasonable and natural conse- 
quence of the defendant supplying the defective chain ; 
and the compensation which the plidntiff had paid his 
workman in the settlement of an action properly brought 
against him under the Employers' Liability Act, was a 
Damage damage which was recoverable, and was not too remote. 
CaiSta^g ' Another instance of damage being too remote, as not 
^^.^?' ^^ising naturally or reasonably from the act of negligence. 
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occurred in the case of Victorian By. Commissioners v. 
CovMas, 13 App. Cas. 222, decided in the Privy Council ; and 
it is submitted that the decision in that case is an unsatis- 
factory one. The plaintiff there, a lady, sustained personal 
injuries from a severe shock (which, according to the 
Victorian Reports, occasioned a miscarriage), brought about 
by the gate-keeper of the defendant railway company neg- 
ligently inviting her to drive over a level crossing when it 
was dangerous to do so ; and a collision between the trap 
in which she was, and ^ passing train, was only just nar- 
rowly avoided. It was held — ^without deciding that actual 
"impact" was necessary in order to make the action 
maintainable— that injury arising from mere sudden terror 
without any physical injury, but occasioning a nervous 
or mental shock caused by fright in seeing the train 
approaching upon her, was not a consequence which, in the 
ordinary course of things, would flow from the negligence 
of the gate-keeper. It was pointed out in the course of the 
decision that to extend liability for such consequences 
would be to go further than had ever been gone before ; and 
in every case where an accident arising through negligence 
caused a severe nervous shock, a claim for mental injury 
might be made, and a wide field opened for imaginary claims. 

It hardly appears a sufficient answer to a bond fide case, 
to say that similar cases might be imaginary; and it is 
difficult to understand why the shock from which the 
injuries arose was not the natural or probable result of the 
gate-keeper's particular act of negligence. 

Lord Esher, M.R, in Pugh v. L.B. dk S.C. By. (1896), 
2 Q.B. 248, where the question was whether physical 
incapacity arising from nervous shock due to a fright was 
within the terms of a policy, incidentally considered the 
decision in CovXtas's case as open to question ; and Wright* 
J., in Wilkinson v. Dovmton (1897), 2 Q.B. 57, commented 
on it unfavourably. 

The question, however, recently arose for decision in-^'*'^** 
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the case of Dvlim v. WhiU & Sons (1901), 2 K.B. 669, 
before Kennedy and Phillimore, JJ., who were not bound 
by the case in the Privy Council Both the learned judges 
arrived at the same result, but by different modes of 
reasoning ; and the judgments are, perhaps, of still greater 
value by reason of the differences of opinion they exhibit. 

The case was argued on the point of law arising on the 
pleadings. The plaintiff, the wife of a licensed victualler, 
was behind the bar of her husband's public-house, she 
being then pregnant, when the defendant's servant negli- 
gently drove a pair-horse van into the public-house bar. 
The van did not, in fact, touch her ; but, being reasonably 
apprehensive of injury to herself from the occurrence, she 
sustained a severe nervous shock, became seriously ill, and 
subsequently gave birth to a child prematurely. For this 
she claimed damages. There was a further head of damage 
(which was, however, abandoned on the argument, it being 
admitted not to be tenable) in that by reason of the shock 
the child was bom an idiot. It was held that if at the 
trial the plaintiff proved, that the nervous shock was 
directly occasioned by the reasonable apprehension of 
danger to herself caused by the defendant's negligence, 
an action for negligence would lie. 

Kennedy, J., going through the cases — including some 

Irish and American decisions^ — came to the conclusion 

that he was unable to follow CouUaa'a case (13 App. Cas. 

222). Phillimore, J., notwithstanding his acquiescence in 

the judgment pronounced, did not consider it necessary to 

differ from the decision in CovZtaa^s case, though he thought 

he agreed with it for reasons other than those which were 

The duty prominent in the judgment. The judgments of both of 

driyerto* ^^® learned judges deserve studying to appreciate the point 

a inanoai- of divergence, which appeared to arise on the consideration 

and to'one ^^ what the duty was which the defendant's servant owed 

iodo?'^ to the plaintiff. Kennedy, J., thought there could be no 

^ question about it, and thus states it : " The driver of a 
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van and horses in a highway owes a duty to use reason- by Ken- 
able and proper care and skill so as not to injure either p^Ji- 
persons lawfully using the highway, or property adjoining more, JJ. 
the highway, or persons who, like the plaintiff, are law- 
fully occupying that property. His legal duty towards all 
appears to me to be practically identical in character and 
in degree. . . . The wayfarer in the street, as it seems to 
me, has in law as much right of redress if he is injured in 
person or in property by the negligence of another, as the 
man who is lawfully sitting on a side-wall or in an 
adjoining house. . . . The legal obligations of the driver 
of horses are the same towards the man indoors as to the 
man out-of-doors." 

Phillimore, J., drew a distinction between the duty 
owed to the man indoors and that owed to the man out- 
of-doors, inclining to think that a man in the streets must 
take his chance of being placed in a position by which he 
might incur a nervous shock ; and upon that, he was led 
to think that Goultaaa case was rightly decided. " It is 
not certain," he said, " that as between people travelling 
on highways there is any duty so carefully to conduct 
yourself or your vehicle as not to frighten others. It is a 
duty so carefully to conduct yourself or your vehicle as 
not to cause collision or some other form of direct physical 
damage. . . . There are dangers sometimes from the traffic 
at Charing Cross which might frighten not only an in- 
experienced and elderly countrywoman, but an experi- 
enced and cool citizen, the ideal vir ccmstana, for whom 
ifiireipia makes dvSpela. But if physical consequences 
were induced by terror so produced, it may be that there 
would be no cause of action. ... It may be (I do not 
say that it is so) that a person venturing into the 
streets takes his chance of terrors. If not fit for the 
streets at hours of crowded traffic, he or she should not 
go there." 

Even from the rightly high standpoint of a judge, 
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however, we can hardly expect to find in the man in the 
street — 

** Justum et tenaoem propositi virum 



Si fractus illabatur orbis 
Impavidum ferient ruinse." 



Such serene imperturbability, sufficiently rare to be 
the subject of eulogy in Horace's days, is still scarcely an 
everyday standard to be met with in the crowded streets 
of London. " But if a person being so fit, either per- 
manently or temporarily stays at home, he or she may 
well have a right to his or her personal safety, giving to 
these words the meaning given by my brother, Wright, J. 
(see WUki/naon v. Downton (1897), 2 Q.B. 67) ; and wilfully 
or negligently to invade this right, and so induce physical 
danger, may give a right of action." 

Of course, in one sense, a man "takes his chance of 
terrors " wherever he may be ; but why he cannot obtain 
redress when injured by terror occasioned by an un- 
necessary and negligent act, does not appear clearly from 
Phillimore, J/s, judgment. 

It is dear, therefore, that if the accident had occurred 
in the street instead of in the house, Kennedy, J., would 
still have held there was a cause of action ; while Philli- 
more, J., on the other hand, would have found there w«is 
no cause of action — or, at least, would not have been 
satisfied that there was. 

Now, Kennedy, J., carefully limits his proposition as to 
a cause of action arising through shock, to those cases 
where the shock is sustained by a reasonable apprehension 
by the plaintiff of danger to himself. Neither in the case 
where a man receives a shock causing physical injury by 
witnessing an accident to some one else (see Smith v. 
Johnson & Co.y cited by Wright, J., in Wilkinson v. Down- 
ton, supra), nor in the case where his apprehension of 
danger to himself is unreasonable or fanciful — ^a question 
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of jGswt for the jury to decide — ^would he allow a cause of 
action to have arisen. This limitation would seem to 
cover the cases put by Phillimore, J., both of the " inex- 
perienced countrywoman" and of the "vir constans^" 
unless an impossibly high standard of cool composure is 
taken. But as that learned judge appeared to acquiesce in 
the limitations so laid down, it seems somewhat difficult to 
follow the distinction he draws between the duty owed to 
the man indoors and to the man out-of-doors, more especi- 
ally when it is pressed to the point of agreeing with the 
decision in Coultas'd case, which was one of a plaintiflF out- 
of-doors. If the learned judge merely meant that one is 
not justified, in a crowded street, where danger is a more 
or less normal condition, in arriving at the conclusion that 
danger is really threatening, as readily as might be the 
case imder conditions of less difficulty; that again only 
involves the question of fact, whether the fear causing the 
shock was reasonably entertained. It may be that the 
learned judge was only intending to point out that it is 
more difficult under conditions of stress to determine, on 
the spur of the moment, whether danger really threatens ; 
and that unless the fear is a reasonable one, no cause of 
action arises. But it is not apparent in that view — which 
was also the view of Kennedy, J. — ^why the decision in 
CouUa8*8 case should be supported. The determination of 
the question of fact whether the fear was reasonably enter- 
tained, must of course depend upon the surrounding cir- 
cumstances. One can hardly conceive circumstances more 
reasonably calculated to bring about a nervous shock than 
those proved in Covltass case, 

Kennedy, J., in pointing out the necessity of showing 
that where ill effects follow at some later date from the act 
of negligence, they must be shown to be directly due to 
that act, thus defines remoteness of damage : '' Remoteness, Kennedy, 
as a legal ground for the exclusion of damage in an action ^'oSof ^ 
of tort, means, not severance in point of time, but the moteness." 
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absence of direct and natural causal sequence — the inability 
to trace, in regard to the damage, the propter hoc in a 
necessary or natural descent from the wrongful act." 
Jofwa V. It had already been held by Lord Ellenborough, so long 

' ago as 1816, that where a man on a coach was, by the 
negligence of the driver, placed in such a position that it 
was a reasonable thing for him to jump off, and in so doing 
he broke his leg, he had a right of action ; although, as a 
fact, the coach did not overturn, and probably if he had 
kept his seat, he would not have sustained any injury. 
Lord Ellenborough, in addressing the jury (Jones v. Boyce, 
1 Stark. 493), told them that to enable the plaintiff to 
sustain an action it was not necessary that he should have 
been thrown off the coach ; it was sufficient if he was 
placed, by the defendant's misconduct, in such a situation as 
obliged him to adopt the dangerous expedient of jumping 
as a prudent precaution for the purpose of self-preserva- 
tion. The negligence in this case was occasioned by the 
use of a defective coupling-rein, which breaking, rendered 
one of the leaders restive and uncontrollable. The jury 
were told to determine "whether the plaintiff's act was 
the measure of an unreasonably alarmed mind, or such as a 
rea,sonable and prudent mind would have adopted." 

The same principle was exhibited in deciding that the 
plaintiff had a right of action where the defendants had 
negligently left a ship in the fair- way without lights, and 
the plaintiffs vessel, in trying to avoid a collision with it, 
was driven against a wall and damaged.^ 

In Jones v, Boyce, then, we have a decision recognizing 
the liability of a negligent person, whose negligence places 
the plaintiff in a position of difficulty from which he has 
to extricate himself on the spur of the moment, and in 
doing so injures himself. The jury, too, were told that 
they must find that the step taken by the plaintiff was 
one which, in the circumstances, a prudent man might have 
1 The Tndnstrte, L.R. 3 A. & E. 303. 
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taken, before they could bring in a verdict for him. This 
nearly presents the same points for consideration as the 
question left for the jury in DvlievJa case, i.e. whether an 
ordinary person might have reasonably suffered a nervous 
shock or fright from the state of things brought about by 
the defendant's negligence ; though it falls short of deciding 
the precise point with which CovMas'a case and DvZiev/s 
case was concerned. 

There was another case, decided in the Court of Appeal Injury to 
(Sneesby v. L. & 7. By., 1 Q.B.D. 42), where consequential ^iuy®^" 
damage, the result of cattle taking fright and becoming ^®^.*? . 
beyond their drover's control owing to a railway company's is not too 
negligence, was held not to be too remote. The plaintiff's 'emote, 
herd were being driven along a road which crossed a siding 
on the defendants' railway. While the cattle were crossing 
the siding, the defendants' servants negligently sent some 
trucks down an incline into the siding. This separated 
the cattle from the drovers, frightened them, and they 
rushed away. Six of them were afterwards found dead on 
another part of the railway. They had got on to the line 
there by running through a garden a quarter of a mile 
from the crossing, the fences of the garden being defective. 
It was held that as the defendants had been guilty of 
negligence which caused the drovers to lose control over 
the cattle, and the cattle to become frightened (and it was 
no defence to say that if the garden fence had not been 
defective no injury would have occurred), the damages 
were not too remote. Though this case is mainly an 
illustration of the principle that a person is liable for 
all the natural consequences of his wrongful act, yet it 
shows that to cause cattle to take fright by an act of neg- 
ligence is a cause of action when damage ensues, although 
the injury does not ensue immediately in point of time 
upon the negligent act, and is not inflicted by the negligent 
use of the particular instrument which induced the panic. 

So also in the cases of Ha/rris v. Mobbs, 3 Ek. D. 268 ; 
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WUHtis v. Day, 12 Q.B.D. 110 ; and Brown and Wife v. 
Eastern & Midlanda Ry. Co., 22 Q.B.D. 391, the injuries 
to the plaintiffs were caused by animals being subjected to 
a fright by the defendants' wrongful act 

In these cases^ — JoTiea v. Boyce (ante, p. 40), Sneesby v. 
L. & F. By. {ante, p. 41), Ha/rria v. Mobba (supra), WiLkins v. 
Day (swpra), and Brown^s case (supra) — physical injuries 
ensued apart from such as a nervous shock might produce. 
DvlievJs case shows, that negligently to induce a nervous 
shock, constitutes a cause of action if injurious physical 
effects result from the shock, which are not tangible 
physical injuries in the ordinary sense ; though it must not 
be forgotten that, in the view of one of the judges who 
decided that case, a cause of action arises only in the case 
of a person who sustains such a shock when sitting indoors. 
But in WUhinson v. Downton (1897), 2 Q.B. 57 (anie, 
p. 38), which was not a case of negligence at all, but a tort 
in the nature of a trespass, Wright, J., held, that where the 
plaintiff was rendered seriously ill from a nervous shock 
she sustained, because the defendant by way of a '* practical 
joke *' told her, wishing her to believe it, that her husband 
had met with a serious accident, a good cause of action 
arose. 

If you break my bones by your wrongful act ; or injure 

my health by wrongfully giving me a nervous shock or 

fright ; in both cases I suffer from your wrong-doing. It 

was not clear upon what principle you should escape 

liability in the latter case ; and Dulieu's case, if it has not 

entirely settled the point, has gone a long way to show 

that that which is reasonable in principle is also sound 

in law. 

The rule It has already been pointed out that it is for the jury 

whena ^^ decide whether the fright has been sustained under 

pereon in reasonable conditions ; and in those cases where the plaintiff 

fuUj has suffered physical injuries from taking a step induced 

placed in y^y ^j^ijig wrongfully placed in a position of difficulty, the 
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rule has been laid down in Adams v. L. dt Y. By,, L.R 4 a pceition 
C.R 739, by Brett, J., as follows: "I think if the incon-^^^®" 
venienee is so great that it is reasonable to get rid of it 
by an act not obviously dangerous, and executed without 
carelessness, the person causing the inconvenience by his 
negligence would be liable for any injury that might result 
from an attempt to avoid such inconvenience." The 
learned judge and the Court, in stating that rule, discarded 
the idea that there must be actual peril in order to justify 
a person in attempting to get rid of the inconvenience ; 
but the amount of risk involved in so doing must not be 
disproportionate to the inconvenience that is being sus- 
tained. This rule was applied in Adams's case, and was 
subsequently considered by Brett, J., himself, and some of 
the other judges who were parties to the judgment, in Gee v. 
Metropolitan By., L.E. 8 Q.B. 161, to have been wrongfully 
applied, though the rule itself was considered to be a sound 
one. It will be seen that this rule is in effect that which 
was laid down to the jury by Lord EUenborough in Jones 
V. Boyce, 1 Starkie 493 (ante, p. 40). If, therefore, the risk 
deliberately incurred to avoid a danger or an inconvenience 
wrongfully imposed is an unnecessary one— one that cannot 
be reasonably justified under the circumstances — the jury 
cannot find for the plaintiff, and the plaintiff will have no 
cause of action. 

In Bomney Ma/rsh {Bailiff) v. Trinity House Corpora^ 
tion, L.R 6 Ex. 204, KeUy, C.B., said : ." The rule of law 
is, that negligence, to render the defendants liable, must be 
the causa causans, or the proximate cause of the injury, 
and not merely a causa sine qua non ; " and in Greenland 
V. Chxiplva, 5 Ex. 243 {ante, p. 23), Pollock, C.B. (at 
p. 248), said : " I entertain considerable doubt whether a 
person who is guilty of negligence is responsible for all the 
consequences which may under any circumstances arise, 
and in respect of mischief which could by no possibility 
have been foreseen, and which no reasonable person would 
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have anticipated." While such consequences would be too 
remote, the difficulty really lies in applying that rule; 
and it is submitted that it was not rightly applied in 
C(mUa8*8 case, which has already been discussed. The 
difficulty is further illustrated by pla,cing in juxtaposition 
nm V. the cases of HiU v. The New River Co., 7 B. & S. 308, and 
^T IaT' ^^^ ^- ^^^^> I^-^ "^ C!.P. 253. In the former case the 
V. PoweU, defendants created a nuisance in a highway by allowing a 
tSpether. stream of water to spout up in the road, opened and 
unfenced. The plaintiff's horses passing along it with his 
carriage, took fright at the water spouting up, and swerved 
to the other side of the road. It happened that an open 
ditch had been left in the road which some contractor, who 
was making a sewer, had improperly left unfenced and 
unguarded ; and owing to this ditch being thus left un- 
fenced, the horses fell into it, and injured themselves and 
the carriaga For the defendant it was urged that if any 
one was liable it was the contractor ; but the Court held 
the company liable. It was no answer to say that if it 
had not been for the contractor's negligence the injury 
would not have occurred ; nor does it avail to say that the 
fortuitous circumstance that some other person may also 
have been guilty of negligence is not a possibility that 
could have been foreseen or reasonably anticipated. If 
persons leave a nuisance on a highway, it is a natural or 
probable consequence that some one passing along it may 
thereby sustain an injury ; and this is a risk which any 
one must take who is guilty of such negligenca (See also 
Sneesby v. L. & F. Ey. Go. in C.A. 1 Q.B.D. 42 {ante, p. 41).) 
How far, however, that risk is to extend along the chain 
of circumstances bringing about an accident, so as to make 
the defendant liable for his initial wrong-doing, is a matter 
which must be determined with reference to the circum- 
stances of each particular case, upon the application of the 
principle, which cannot, perhaps, be more definitely enun- 
ciated, that the actual injury must be a result which flows 
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naturally — that is, with reasonable probability — from the 
defendant's negligence. Placing Sharp v. Powell (supra) 
by the side of The New River Co.'a case, where it was held 
that the action would not lie, because the injury^ although 
arising from the defendant's unlawful act, could not have 
been reasonably expected to follow from it, let us see how 
the principle works out. The defendant in that case had, 
in breach of the Police Act, washed a van in the street, 
and allowed the water used for the purpose to flow down a 
gutter towards a grating leading to a sewer about twenty- 
five yards away. In consequence of the extreme severity of 
the weather, the grating was obstructed by ice, and the 
water flowed over a portion of the causeway, which was 
ill-paved and uneven, and then froze. There was no 
evidence that the defendant knew that the grating was 
obstructed. The plaintiff^s horse, while being led past the 
spot, slipped upon the ice and broke its leg. The Court 
held that this was a consequence too remote to be attributed 
to the defendant's wrongful act. Yet it might not un- 
reasonably appear to some minds, that if a person uses 
water in a street (in this instfimce an unlawful act) on a 
frosty day of extreme severity, it is highly probable that 
in the ordinary course the usual outlets for the water 
might be obstructed by ice ; and that an ordinarily prudent 
person might reasonably anticipate this. The judgment 
proceeded upon the ground that the defendant was not 
aware that the grating was stopped up ; and Bovill, C. J., 
thought the reasonable inference to draw was, that if the 
dra/in had not been stopped, and the road had been in a 
proper state of repair, the water would have flowed away 
without causing any injury to any one. But in Hill v. 
The New Biver Co. (supra), and in Sneeshy v. L, & Y, By. Co. 
(supra), it was held (as we have already seen) to afford no 
answer to the defendant's liability, that the accident would 
not have happened unless some other defect had also con- 
tributed to it ; and there was not, in either of those cases. 
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any evidence that the defendant was aware of those defects. 
The question, moreover, still remains, whether the de- 
fendant in Sharp v. Powell ought not, as a prudent man, 
to have anticipated that which actually happened; and 
although the Court thought not, it would not be possible 
to regard a contrary decision as imsatisfactory. While 
showing, however, the principle upon which this branch 
of the law rests, this case is also useful in illustrating the 
difficulty, and perhaps the uncertainty, of its application. 



Digitized by VjOOQIC 



CHAPTER III. 

Dangeraus things and premises — Invitiifig on to 
premises. 

Where something is dangerous to others, or is capable of Things 
becoming so if not properly attended to, it is the duty of oHiSTd^* 
the person in possession to take reasonable precautions to ^ beoome 
prevent any injury arising from it; as we have already 
seen in the cases of Lyn^k v. Nwrdin, 1 Q.B. 36, and 
lUidge v. Goodwin, 5 C. & P. 192. There is a special 
doctrine of law, of which Fletcher v. Rylands, L.R. 3 HLL. Fletcher y, 
330, is the enunciation, by which a man is prima /acie a^d its ex- 
liable for injury, without any act of negligence on his part, cep*>on«. 
where he brings upon his own land for his own purposes, 
and collects and keeps there, anything likely to do mis- 
chief if it escapes, as water or cattle, and the injury is the 
natural or probable consequence of the escape ; the essence 
of the action being, not the negligent keeping, i)ut the 
k^oping^witii the knowledge of the mischievous propensity. 
Where the maxim " Sic utere tuo ut alienum non Isedas " 
applies, the element of negligence is not a necessary in- 
gredient of the cause of action. The doctrine in Fletcher 
V. Rylands is qualified as follows : where a person is 
using his land in the ordinary way, and damage occurs to 
the adjoining property, without any default or negligence 
on his part, he is not liable. (See per Wright, J., Blake v. 
WooLf (1898), 2 Q.B. 426-428.) In that case water was 
brought on the premises by the defendant in the ordinary 
course, and collected in a cistern for the purpose of supply- 
ing water to the tenants of the house, and the water 
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escaped without any negligent act or default of the defen- 
/ dant. Ho was held not to be liable for the damage thereby 
/ occasioned. As the general rule in Fletcher v. Rylands 
' depends upon the fact that the dangerous thing is brought 
on the premises by the defendant for his own purposes, it 
J has no application where the thing is brought on to the 
premises, not merely for the defendant's own purposes, but 
for the convenience and with the consent of others. So 
where the plaintiff, in Blake v. Woolf (supra), assented 
to the water being kept on the premises by the defendant ; 
the defendant, in the absence of any negligence on his 
part, was not liable for damage occasioned to the plaintiff 
by the water escaping. (See also Rosa v. Fedden, L.R. 
7 Q.B. 661 ; Carstairs v. Taylor, L.R. 6 Ex. 217; ATtder- 
son V. OppenheiTTier, 5 Q.B.D. 602; and Humphries v. 
Cousins, 2 C.P.D. 239, where the liability of the defendant 
was established.) 
Dangerous Where persons are invited to come upon premises, or to 
prem s. ^^^^^ ^g^ ^f 1^ chattel, it is the duty of the person in pos- 
session or control of the premises or chattel — ^not neces- 
sarily the owner — to take care that they are not in a 
dangerous condition, so as to form, as it were, a trap for 
persons to fall into. This is so whether the relationship 
of master and servant exists between them or not; and 
this duty is based, not on ownership, but on possession or 
control of the chattel or premises. 
j^^ In Indermav/r v. Barnes, L.R. 1 C.P. 274 ; 2 C.P. 311, 

mauTY. a gas-fitter contracted .to fix certain gas apparatus to the 
inyiting defendant's premises, and sent his servant, the plaintiff, by 
^remi^ appointment with the defendant, to see if the work had 
been properly done. When on the premises, the plaintiff 
fell through an unfenced shaft in the floor, and was injured. 
The plaintiff was held entitled to recover damages from 
the defendant. The premises were those of a sugar-refiner, 
and such a shaft was necessary for the carrying on of the 
business ; and as the existence of the shaft was well known 
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to those who were habitually employed there, it was in 
this case assumed that it was not necessary to give these 
workpeople any warning of the sheet's existence. There 
would, therefore, be no breach of duty on the employer's 
part, no want of due care towards his permanent workmen, 
and therefore no negligence on his part in not giving them 
this warning. But towards strangers, lawfully coming 
upon the premises in the course of their business, such a 
duly did arise. In the same way, a customer going into a Oastomer 
shop is entitled to the exercise of reasonable care by the 2*2hop!° 
occupier to prevent damage by unusual danger, of which 
the occupier knew or ought to have known.^ The cus- 
tomer goes into the shop " in pursuance of a tacit invita- 
tion given by the shopkeeper, with a view to business 
which concerns himself. And if a customer were, after 
buying goods, to go back to the shop in order to complain 
of the quality, or that the change was not right, he would 
be just as much entitled to protection during his accessory 
visit, though it might not be for the shopkeeper's benefit, 
as during the principal visit. And if, instead of going 
himself, Uie customer were to send a servant, the servant 
would be entitled to the same consideration as the master." 
(S.C., per Willes, J., p. 287.) Again, where the defendant's 
barge, being unlawfully navigated on the river, the plain- 
tiff, a waterman, complained to the man in charge, who 
referred him to the defendant's foreman ; and the plaintiff 
went to the defendant's wharf to speak to the foreman, and 
whilst there a bale of goods, by the negligence of the 
defendant's servants, fell upon him and injured him, no 
warning being given to the plaintiff that the bale might 
fall ; the plaintiff was held entitled to maintain an action 
against the defendant: White v. France^ 2 C.PJ). 308. 
The plaintiff was on the premises on lawful business, and 
by the defendant's invitatioa (See also Corhy v. jBTiM, 

* Lanoauier Canal Co, v. Parnabyy 11 Ad. & E. 223; Chapman v. 
Bothwdl, 27 L.J. (Q.B.) 315. 

E 
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27 L.J. (C.PO 318 ; Holrma v. N,E. Ry., L.R 4 Eil 254; 
L.R. 6 Ex, 123; Wright v. L. & NM. Ry., L.R. 10 Q.B. 
298; 1 Q.B.D. 252; Scott v. London & St. Katherine'8 

WUkif^ Docks Co., 34 L.J. (Ex.) 220.) The case of Wilkinson v. 

Fairrie. Faivrie, 32 L.J. (Ex.) 73, was somewhat different as to 
the facts. The plaintiff was a carman, sent by his em- 
ployer to the defendant's for some gooda He went there 
late in the evening, and after waiting some time, went to 
inquire for the warehouseman. The porter told him the 
warehouseman was upstairs, and gave him some direction 
as to where he might meet with him. He then got into a 
very dark passage, and seeing nothing, he turned to the 
left, and fell down a staircase. The plaintiff was non- 
suited, and the non-suit was affirmed on the ground that, 
if it was so dark that he could not see, he ought not to 
have gone on without a light ; and if it was sufficiently 
light to see, he might very well have avoided the staircase, 
which was a different thing from a hole or trap-door. It 
was not the duty of the defendant to have the passage 
lighted ; and it was the plaintiff's duty to take care of his 
own safety by not proceeding along a dark and unknown 
passage. This case seems just on the line ; but there was 
no satisfactory evidence that the plaintiff had really been 
directed to go along the passage ; and there was certainly 
no direction given to him to continue on his way if it was 
too dark to see what he was doing. 
Mamey v. Mo/mcy V. Scott (1899), 1 Q.B. 986, was a case similar 

^^^- in principle to Indermav/r v. Dames (supra), which showed 
that a person who goes upon premises on business which 
concerns the occupier, and upon his express or implied 
invitation, is entitled to expect the occupier to use reason- 
able care to prevent damage from unusual danger, the 
existence of which is known, or ought to be known, to the 
occupier. The defendant chartered, for a single voyage, a 
vessel which was at the time at sea and in ballast. The 
charterparty declared that she was in every way fit for 
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service, and provided that the owners should so maintain 
her. When the vessel arrived, she was put at the defen- 
dant's disposal in dock, and the loading began two hours 
later, the defendant having contracted with a stevedore to 
load her. The stevedore had for that purpose engaged the 
plaintiff amongst others. Fifteen minutes after the work 
began the plaintiff, in the course of his work, descended 
a ladder leading into the hold. The ladder came adrift, 
and the plaintiff fell, and was injured. It was held by 
Bigham, J., that as the vessel had only for a couple of 
hours previously come into the defendant's possession, it 
would be impossible to fix the defendant with the duty of 
having the vessel surveyed throughout in order to see that 
every appliance was perfect before he allowed her to be 
loaded ; yet when a vessel comes into port after a voyage, 
though only a coasting voyage, some attention ought to be 
devoted to the condition of the tackle and appliances which 
the stevedore's labourere have to use in their work of 
loading. What amount of attention ought to be given 
must depend on the facts in each particular case ; but the 
learned judge thought that the defendant ought in this 
case to have made at leeist some examination of the ladders 
into the hold, and the slightest examination would have 
shown the defect. The ladder, therefore, in its defective 
condition formed a trap ; the plaintiff had come upon it at 
the invitation of the defendant, who was then in possession 
and occupation of the vessel ; and the defendant was there- 
fore liable. 

There is a case which stands by itself, and has been CoUU t. 
subsequently doubted, the case of Collis v. Selden, L.R. 3 ^J^^J^ 
C.P. 495. This case was decided on demurrer, an unsatis- case, and 
factory way of dealing with a question of principle, atten- doubtful 
tion being directed rather to the form of words used in the a^tt^ority* 
pleading, than to the real point to be decided. The facts 
were (as alleged) that the plaintiff went lawfully into the 
defendant's public-house, where a chandelier alleged to be 
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improperly hung by the defendant, was hanging. It fell 
on the plaintiff and injured him. It was held that the 
declaration disclosed no duty by the defendant towards 
the plaintiff, for the breach of which an action could be 
maintained. 

Willes, J., in his judgment, said : "The declaration is 
not founded upon any duty of the occupier to protect 
persons lawfully coming there against any hidden danger 
of which the defendant knew or ought to have known, but 
is founded on alleged carelessness in doing an act, viz. 
hanging a chandelier. The chandelier is to be regarded as 
movable property, and the declaration should have shown 
either that it was a thing dangerous in itself and likely to 
do damage, or that it was so hung as to be dangerous to 
persons frequenting the house." CoUia v. Selden seems 
chiefly to have proceeded upon the ground that the declara- 
tion did not show who the plaintiff was, how he came to 
be on the premises, and in what capacity. Byles, J., 
said : "It does not appear here what capacity the defendant 
fills. He may be a servant or a master workman. He 
may be lessor of the premises, or lessee, or sub-tenant. All 
is left in doubt Who and what is the plaintiff? All we 
know of him is that he is not a trespasser. He may have 
been a guest. That alone would not give him a cause of 
actioa He may have gone into the house to get change 
for half-a-crown, or to make some inquiry. I cannot see 
any relation which he bears to the defendant whence a 
duty would result which has been infringed." But this 
uncertainty as to the position held by the plaintiff, would 
also have admitted the possibility that he was a licensee 
on the premises, who was entitled to be protected against 
the hidden danger that an improperly hung chandelier 
might create ; and Grove, J., in Elliott v. Hall, 15 Q.B.D. 
315, declared that he himself would have felt diflSculty in 
coming to the conclusion adopted by the judges in CoUia 
V. Selden ; and probably the decision ought properly to be 
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regarded only as a point of pleading dealing with the 
uncertainty of the declaration. 

There are many other illustrations to be found in the 
books of liability in respect of dangerous premises; and 
where a person invites othei*s to come upon his premises 
for a specific purpose, and exacts payment for its use, a 
special duty arises to have the premises in a fit condition 
to serve the particular purpose. 

The defendants in one case ^ were the owners of a The 
cattle-market, and the plaintiff paid them a toll for a^^J^ 
particular site which he occupied by his cattle. A railing caw; Lax 
just by the site was found by the jury to be dangerous to lington. 
cattle. A cow of the plaintiff's had injured herself in 
attempting to jump this railing, and it was held that the 
plaintiff having been invited to come upon the market for 
the display of his cattle for sale, a duty was imposed upon 
the defendants to keep the market in a condition which 
was a safe one for that purpose. As they had not per- 
formed that duty, they were liable for the loss the plaintiff 
had sustained. 

This case presented some interesting features ; and, it 
will be observed, was one in which the plaintiff had been 
invited to use the market for a particular purpose upon 
payment of the toll demanded. It was said that such 
danger as existed was an open one, and perfectly obvious 
to the plaintiff. He had often used the market before this 
accident happened, and therefore knew its character. It 
was even said that one of his cows had met with a similar 
accident on a previous occasion. The only question, how- 
ever, left to the jury was, whether the market (for which 
the defendants received toll) was or was not dangerous for 
the purpose for which the payment was made, i.e. the 
reception of cattle. The jury found that the defendants 
had not afforded a reasonably safe place for the standing 
of cattle. The Court held that it was their duty to have 
^ Lax V. Darlington Corj^oratiov, 5 Ex. D. 28, 
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provided a place which was not dangerous for the purpose ; 
and this duty was upon them, whether as owners of the 
market, or as owners of the land receiving the cattle on their 
land for payment. The defendants were, therefore, held 
liable. But the judges who decided the case, and the 
C.A., agreed that the defendants' primary liability would 
have been displaced, if it had been shown that the plaintiff 
had deliberately undertaken a risk which was well known 
to him. But the defendants did not discharge their legal 
duty, observed Bowen, L.J., in commenting on this case in 
ThoTYias V. QuartermaiTie, 18 Q.B.D. at p. 697 (and see 
Chap, xvi.), " by merely affecting the plaintiff with know- 
ledge of a danger which the defendants' breach of duty 
alone produced." ^ 
Defectiye Where a defendant admitted persons, upon payment, 
to a stand, which was found not to be reasonably fit for 
the purpose for which it was let, the defendant, on the 
same principle, was held liable to those who had suffered 
damage caused by this defect.* 

1 See also Winch v. Conservators of the Thames, L.R. 9 C.P. 378. 
» Francis t. CochereUy L.R. 5 Q.B. 501. 



stand. 
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CHAPTER IV. 

Licensees aTid invited persons — Scde of dangerous things — 
Ra/iiway companies and personal luggage, 

A DISTINCTION is drawn between a person who is invited Diatino- 
to come upon premises, or is there in the course of business; tween a 
and one who is a bare licensee. *^^^^ „ 

When a man is a bare licensee, the owner or occupier and an 
of the premises has no duty towards him to keep ^he^^^ 
premises in repair. His only duty towards him is not to 
lead him into a '' trap.'' He need not guard him against 
dangers which are open and visible. The two cases 
illustrating this proposition are Bolck v. Smith, 31 L.J. 
(Ex.) 201, and Corby v. HiU, 27 L.J. (O.P.) 318. In 
Bolch V. Smith the plaintiff, who was a mere licensee, was 
walking along a yard which was obstructed by machinery 
not suflSciently fenced, and injured himself upon it. It was 
held that as he had only a license to use the yard, his only 
right was not to be treated as a trespasser, and that the 
defendant was under no obligation, as towards him, to 
fence the machinery at all; and therefore was not liable 
for insufficiently fencing it. But it was intimated that if 
the fencing had been apparently sufficient, but not really 
so^ or if the machinery had been concealed, or if there had 
been anything in the nature of a " trap," as explained in 
Corhy v. HiU, the defendant would have been liable. 

In Corby v. HiU the owners of a private road, along injnry 
which persons were permitted to pass by the owners* leave, ^J^ *^ 
had given permission to the defendant to place building lawfully 
materials on it. He placed these things in such a way ^ate road 
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by an ob- as to be dangerous to persons using the road, and gave no 

negMV^ warning that it was in this dangerous condition. An 

g^^tiy injury was caused to the plaintifiTs horse while he was 

there by lawfully using the road. The defendant was held liable to 

^ defen- recoup him the damage sustained. " I should have thought 

that a statement of the facts was sufficient to show that 

the plaintiff had a remedy, because the defendant had no 

right to set a trap for the plainti£ A person coming on 

lands by license has a right to suppose that the person 

who gives the license, and much more a person who is a 

wrong-doer, will not do anything which will cause him 

injury." So said Willes, J. 

Butamere Qautret v. Egerton, L.R 2 C.P. 371, and Ivayy. Hedges, 

i^SoT ^ Q.B.D. 80, are similar cases showing that a bare licensee 

maintain has no remedy against the person giving a license to use 

againrt a way for not keeping it in repair. But in neither of 

J?*® those cases was it established that anything in the nature 

beoause of a " trap " had been prepared. In White v. France 

ndaMare (^'^^j P- *9)» Denman, J., said : " The bale which caused 

not in the injury was placed in such a position as to be danger- 

l^iS ' ous, and yet to give no warning of danger to any one 

^f® ®^,* passing by the spot where it fell, so that it was in the 

nature of a ' trap ' ; so that whether the plaintiff could be 

properly described as a bare licensee or not, the defendcait 

would be liable." 

In Batchelor v. Fortescue, 11 Q.B.D. 474, the plaintiff, 
a workman employed by a builder to watch and protect 
some unfinished buildings, went on to land near where 
the defendant, a contractor, was carrying on excavations 
for the foundations of other buildings. He had nothing 
to do with the excavations, but was standing where he 
need not have been, watching the men at their work, just 
underneath a bucket, worked by a steam-crane and winch, 
by which the earth was raised and conveyed to carts ; the 
bucket passing about three feet above his head. It fell 
upon and injured him. There, the plaintiff was at most a 
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bare licensee, and he stood where he did subject to all risks 
attaching to the position in which he had chosen to place 
hhnself. A verdict for the defendant was upheld by the 
Court of Appeal^ 

As to what forms a " trap " on lands over which What is 
persons have permission to go; the existence of a hole*"*^^" 
some distance from the path along which a person is 
permitted to go may not be sufl5cient to constitute a " trap.*' 
Hounadl v. Smyth, 29 L. J.C.P. 203, was a case where the 
plaintiff walking one night over some waste lands, open by 
the defendants' permission to the public, strayed from his 
path, and fell into a quarry worked by the defendants' 
leave, and was injured. The quarry was alleged to be 
situated between two public roads leading over the waste ; 
and it was claimed on the plaintiff's behalf, that there was 
a duty on the defendants to fence the quarry, and as they 
had not done so, that they were liable to him. It was held, 
in accordance with long-established decisions, that the 
plaintiff had no right of action. If he makes use of the 
permission given him to walk across the waste, he accepts 
the position with its perils; subject only to this, that if 
a hole has been made in the road, or so near to it as to 
make its use dangerous, and permission is given to go 
across the road without any protection against, or warn- 
ing of, the existence of the hole, the owner giving this 
permission is liable to any one who sustains injuries by 
falling into the hole. Such conduct on the owner's part 
would constitute a public nuisance ; and if a private injury 
result from a public nuisance, an action for damages is 
sustainable. In Barnes v. Ward, 19 luJ.C.P. 195, on the 
other handy the defendant was held liable, because he had 
made a hole in a place abutting on a footway along which 
the plaintiff had a right to go, and the plaintiff was injured 
in consequence; and in a similar way in Corby v. Hill 
(ante, p. 55) the defendant was liable, because he had 

1 And see Tolhausen v. Davtes, 57 L.J.Q.B. 392; 58 L.J.Q.B. 98. 
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held out an inducement to persons to come upon the road, 
by allowing it to be used as an access to his house, and he 
had given no warning that a dangerous obstruction had 
been placed in the road. But subject to this, the law 
imposes no duty upon an owner of land to fence excava- 
tions he may have made in it, so as to protect anybody 
who may go upon his land. 
The use of The same principle applies in respect of articles which 
Brtlde^^ are dangerously defective, or which are in themselves 
dangerous. It is a breach of duty to use or deal with a 
thing in its nature dangerous and likely to cause injury, 
without exercising great care. The thread of common and 
necessary prudence is plainly to be perceived running 
through the duties defined by the law, the neglect of which 
goes to constitute negligence. 

The defendant, a colliery owner, consigned coals to the 
buyers by rail in a truck rented by him from a waggon 
company. Through the negligence of the defendant's 
servants, the truck was allowed to leave the colliery in a 
defective state. In consequence of this defect, the plaintiff, 
one of the consignee's servants, who was employed in 
unloading the coals from the truck, and who got into it 
in order to do so, was injured. There was, of course, no 
contractual relation here between the defendant and the 
plaintiff; but the defendant was held liable, because there 
was a duty on him towards the plaintiff to exercise reason- 
able care in regard to the truck, which he knew must be 
made use of by the consignee or his servants in unloading 
the coal : EUiott v. Hall, 15 Q.B.D. 315. Although it was 
in this case conceded by the defendant that the doctrine 
of " invitation," by which a man is liable to any one whom 
he invites on his premises where there is a concealed 
danger or " trap," is equally applicable where a person is 
invited to enter a chattel, such, for instance, as a cart;^ 
yet it was urged that it was not applicable to chattels 
1 Smith V. Steele, L.R. 10 Q.B. 125. 
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which were no longer in the occupation, or in charge of 
the person giving the invitation. That argument did not 
succeed. Not oiJy was the defendant the person who had 
the entire dominion over the truck, but it was also part of 
the contract for the sale of the coals to the plaintiff's 
employers, that they should be conveyed in a truck ; and it 
was necessarily contemplated that the truck should, upon 
arrival, be unloaded by the buyers' servants. Under these 
circumstances a duty, independently of the contract, arose 
on the defendant's part towards the plaintiff to see that 
the truck was not in a dangerous condition. The defen- 
dant would not have been liable in respect of injury arising 
out of a hidden or latent defect which could not reasonably 
be foreseen; but he was bound to see that the truck was 
apparently in good condition when it left his colliery ; and 
this duty he had neglected to perform. (See also Heaven 
V. Pender, 9 Q.B.D. 302; 11 Q.B.D. 503 (post, p. 71).) 
The defendant's duty, however, is limited to guarding 
only against such accidents as may reasonably be foreseen : 
Pearson v. Cox, 2 C.P.D. 369. 

But in truth these cases of injury arising from the 
negligent user of things dangerous, or likely to be so, do 
not depend upon any privity of contract, or fraud, or 
concealment, or upon a public nuisance having been created. 
It is a misfeasance independent of contract ; and upon this 
ground the plaintiff was held entitled to recover in the 
case of Pa/rry v. Smith, 4 C J.D. 325. The defendant in Vom v. 
that case was a gas-fitter, employed by the plaintiff's ^'^*^' 
master to repair a gas-meter on his premises. The gas- 
meter had been taken away, and a temporary connexion 
by means of a flexible tube had been made between the 
service-pipe and the inlet-pipe. The plaintiff having gone, 
in the course of his duties, with a light into the cellar 
where the meter had been, gas, escaping by reason of the 
n^ligent manner in which the connecting-tube had been 
fixed, exploded, and injured him. 
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The duty Apart from warraoity, or from any liability arising out 
piiPchasOT ^^ *^® contract, a duty to the purchaser of goods may be 
of the imposed upon the seller. Where a man sells goods, which 
dangerous ^^ knows to be dangerous, to any one who is unaware of 
articleB. their dangerous character, this position creates a relation- 
ship between the parties out of which the duty arises to 
warn the purchaser that the goods are dangerous ; and this 
duty is apart altogether from the contract of sale.^ It falls 
both within the M.R/a definition in Heaven v. Pender 
{post, p. 72), and within the principle enunciated by 
Cotton, L. J., in the same case, when expressing disagree- 
ment with the M.R/s definition. 
Ward V. Wa/rd V. Hobbs, 4 App. Cas. 13, does not conflict with 

forma no *^^ statement that a duty, independently of the contract 
to th^raf ^^ ^®' ^ ^^® warning of their danger is cast upon the 
vendor who sells articles which he knows, or ought to 
know, are dangerous, to a purchaser who is ignorant of that 
circumstance. For there the pigs, which the vendor knew 
to be suffering from a contagious disease, and nothing being 
done by him to conceal this, were sold on the condition that 
they were to be purchased with all faults without any 
compensation. But if the vendor had added to this 
express statement that he would give no warranty and 
that the cattle must be taken with all faults, an untrue 
statement that he believed, as far as he knew, the cattle 
were free from defects, he would have been liable on an 
action of deceit for the false representation. This case, 
then, where the plaintiff could not recover for injuries he 
had sustained through the cattle he bought affecting other 
cattle, forms no exception to the proposition laid down in 
the cases already cited; because the article was sold, as 
Lord Cairns said, " with a statement, not merely that the 
vendor does not warrant it, but that the purchaser must 

^ Clarke v. Army and Navy Stores (1903), 1 K.B. 155 ; George v. 
Skivington, L.R. 5 Ex. 1 ; Langridge v. Xevy, 2 M. & W. 519, 4 M. & 
W. 337. 
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take it with all its faults . . . ; and you cannot therefore 
contend that the purchaser is afterwards at liberty to turn 
round and say, * There was this fault in the article which 
I bought which makes it a dangerous article for me to 
become the possessor of.' " 

There are other circumstances also where duties arise Railway 
apart from any contractual obligation. In Austin v. O.W. ^^[^^ 
Ry,, L.R. 2 Q.B. 442, Blackburn, J., held that when a railway duty to 
company receive some one as a passenger (without any toSSy^' 
fraudulent representation inducing the cdmpany to do so), ^^^^^^7* 
a duty arises out of that circumstance towards the pas- oontrao- 
senger to carry him safely, apart from any contract made, SSom!^ 
and therefore irrespective of whether any contract to carry 
had or had not been entered into. In AusbirCa case, a 
child a month or two over three years of age travelled 
with his mother. She took a ticket for herself, but not 
for the child; but there was no intention to defraud the 
company. The child was injured, in the course of the 
journey, through the negligence of the defendants, and was 
held entitled to maintain an action against the defendants. 
In the course of his judgment, Blackburn, J., approved of 
the case of Marshall v. York, Newcastle, etc., By., 11 C.B. 
655, which was a decision to the same effect And this 
duty extends, beyond the actual conveyance of the pas- 
senger, to making proper provision for his safety in 
alighting from the carriage, and in quitting the defendants' 
premises at the conclusion of the journey.^ 

In Austin's case the injured child was merely a licensee ; Alioensop, 
but the defendants, in allowing him to travel in their ^tni- 
train, had imposed upon themselves the duty of exercising ^^^7 
reasonable care in and about his conveyance. " A person takes to 
who undertakes to provide for the convej'ance of another, ^^ * 
although he does so gratuitously, is bound to exercise due or his 
and reasonable care:" per Parke, B., Lygo v. Neivbold,^^' 

9 Ex. at p. 305. There is, therefore, a different and a more ^ ^*^ 

reasonable 
» Fmdhes v. Met. List Ry., 5 C.P.D. 167. care. 



Digitized by VjOOQIC 



62 THE LAW OF NEGLIGENCE. 

extensive liability attaching to one who gratuitously 
undertakes to carry a mere licensee, from that which a 
licensor incurs who permits a licensee to come upon his 
premises. 

In Moffait v. Bateman, a case decided in the Privy 
Council in 1869 (L.R. 3 P.O. 115), a master had allowed 
his gardener to drive with him in his carriage, and an 
accident happened to the vehicle during the drive, by 
which the gardener was injured. An action by him against 
his master failed, because, as it was declared in the judg- 
ment delivered, " there really is no evidence whatever of 
negligence of any description on the part of" the defendant. 
It was also laid down that if a person offer another a seat 
in a carriage which he is driving, he would be liable for 
"negligence of a gross description," This description of 
negligence was, however, not defined further, than that it 
was said to be " the degree of negligence which renders a 
person performing a gratuitous service for another respon- 
sible." It seems superfluous to inquire what may have 
been meant by "negligence of a gross description" in a 
case where there was no negligence at all; and Lygo v. 
NewhoLd and other cases show, that the duty is to exercise 
due and reasonable care in carrying the licensee. In' the 
absence of such care, in consequence of which the person 
carried is injured, an action of negligence will lie against 
the person who undertook to carry. 
Harris V. Harris V. Perry (1903), 2 KB, 219, is the most recent 
Ferry. exposition of this principle, which was enunciated in Lygo 
V. Newhcld ; Marshall v. York, Newcastle, etc., Ry. (supra), 
and Austin's case {supra). The defendant in Harris's 
case was the contractor for making a tunnel for a tube 
railway. He had constructed a temporary line, on which 
an electric engine ran, which drew trucks containing the 
excavated material. The defendant had directed that no 
one should ride upon it but the driver and a guard. As 
a fact, however, it was used for the conveyance of officials. 
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both in the employment of the defendant and of the railway 
company, with the knowledge and assent of Rowell, the 
defendant's representative. The plaintiff was an inspector 
employed by the railway company, and as he was walking 
along a planked platform provided for the use of the 
oflficials, he was overtaken by the electric engine. One of 
the officials in the defendant's service was riding upon the 
engine, and he invited the plaintiff to join him. The 
plaintiff did so, and had not proceeded far, when the engine 
ran into a truck, and he was injured. The jury found that 
the plaintiff was on the engine with Howell's permission, 
and was on it for his own convenience ; and that the acci- 
dent was due to the negligence of the defendant's servants. 
The action was tried before Wills, J., who entered judgment 
for the plaintiff; and on an application by the defendant 
to the Court of Appeal for a new trial or that judgment 
should be entered for him, the judgment below was affirmed. 
Collins, M.R, in dealing with the summing-up of Wills, J., 
said : " He suggested that the measure of duty towards a 
bare licensee is different, where the licensor accepts the 
duty of carrying him, from what it is where he merely 
permits him to pass through his premises ; and I think the 
cases support this view." Whilst the M.R. thought from 
the evidence that the jury might have found that ** a trap " 
had been laid for the plaintiff, he added : " At all events, I 
think it was competent for the jury to find a failure of 
that ordinary care which is due from a person who under- 
takes the carriage of another gratuitously. The principle 
in all cases of this class is that the care exercised must be 
reasonable; and the standard of reasonableness naturally 
must vary according to the circumstances of the case, the 
trust imposed, and the skill and appliances at the disposal 
of the person to whom another confides a duty. There is an 
obvious difference between the measure of confidence reposed 
and responsibility accepted in the case of a person who 
merely receives permission to traverse the premises of 
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another, and in the case where a person or his property is 
received into the custody of another for transportation." 

A mstster, unless he is himself a party to the con- 
tract, cannot maintain an action for loss of the services of 
his servant injured while a passenger on a railway. It is 
obvious that he cannot do so on the ground of contract, for 
the contract was not made with him ; and apart from the 
contract, the duty incurred by the company is towards 
their passenger only. But the master can maintain such 
an action against another railway company by whose 
negligence the loss and injury has been caused, just as he 
might have an action in respect of damage to his property 
which had been damaged by the negligent act of a 
stranger.^ 

Taylor v. M,8.L. By. (1895), 1 Q.B. 134, was an action 

by a passenger against a railway company for injuries 

sustained by him through the negligence or misfeasance of 

a porter, who crushed the plaintiff's thumb in closing the 

door of the carriage as the plaintiff was entering it The 

plaintiff succeeded ; and it was held that the action was 

founded on tort, and not on contract^ It was so held, also, 

m KeUy v. Met. Did. By. (1895), 1 Q.B. 944, where 

Taylor's case was explained, by pointing out that whether 

the negligence was an act of omission or of commission 

made no difference in this kind of case. 

Personal The same principle laid down in Fovlkes* case (supra) 

luggage is applicable to the case of personal luggage delivered to a 

railway railway company's porter, where the porter negligently 

M^u^s^ damages the portmanteau and its contents, which belongs, 

case and not to the servant who had taken the ticket and delivered 

COM con- the portmanteau, but to his master. A master, who was 

Bidered. ^j^^ plaintiff, succeeded in establishing the liability of the 

1 Berrtnger v. G.E. Ry., 4 O.P.D. 163. 

^ And see also, as regards an action founded on the common-law 
liability of a bailee, Turner v. StaUHyrass, (1898), 1 Q.B. 56; see also 
Sachs V. EenderMn (1902), 1 K.B. 612. 
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company to him in such a case for the tortious act of 
their servant.^ In this case, however, the article in the 
portmanteau, for the destruction of which the plaintiff sued 
and recovered, was a suit of livery which, while it belonged 
to the master, the servant was in the habit of wearing. 
It is necessary to point to that fact, because a distinction 
was founded upon it in reference to a previous case,^ where 
a plaintiff having given his portmanteau to his servant 
to travel on the defendants' railway in advance of him, 
was held not entitled to maintain an action against the 
defendants, when the portmanteau was lost during the 
servant's journey by the defendants' default. This decision 
appears to be inconsistent with the decision in Meux*8 case. 
The first thing to notice about Becker's case is, that it 
appears from the argument and the judgments that the 
decision was based entirely on contract The defendants 
had contracted with the servant, and not with the 
plaintiff, and if there were no further liability on the 
defendants than that arising out of the contract, it is 
obvious that the servant, who made the contract with 
the defendants, could alone sue in respect of any breach 
of it. The duty on the part of the defendants, having 
accepted the portmanteau as the servant's luggage, to carry 
it with reasonable care, apart altogether from their 
liability under the contract, was not in Becker's case 
admitted, or much considered. In Austin's case (supra) 
the existence of this duty had been definitely recognized 
by Blackburn, J., though only tentatively accepted by 
the other judges who were parties to that decision. In 
Fovlkes' case (ante, p. 61) all the judges agreed that, apart 
from any question of contract, the plaintiff having been 
accepted by the defendants a.s a passenger, a duty is 
cast upon them to carry him without injuring him by 

1 Metix V. G.E. By. (1895), 2 Q.B. 387; and see Eayn v. Culli/ord 
4 C.P.B. 182. 

* Becher v. GJ!. By., L.R. 5 Q3. 241. 

F 
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their negligence. In Meux'a case, although the plaintiff 
bad no rights under the contract, because it was not made 
with her, all the judges were of opinion that, apart from 
the liabilities under the contract, there was a duty on the 
defendants to carry the portmanteau without negligence, a 
duty owed to its owner. The box was there with the 
defendants' knowledge and authority to be carried by 
them ; and if they commit a wrongful act in respect of it, 
the injured person has a right of action against them for 
their tort. All the decisions, it was said, were binding as to 
that. Becher*8 case was cited in the argument, and though 
not specifically mentioned in the judgments, it is clear that 
Kay, L.J., in the course of his judgment endeavoured to 
distinguish it, as though the basis of the decision had not 
been that the action was founded on contract. It is to be 
remembered that the judges agreeing with the decisions that 
when a passenger is accepted by a railway company they 
are bound, whether there is a contract or not, to carry him 
without negligence, extended this principle to the case of 
goods accepted by a railway company to be conveyed by 
them. The portmanteau was lawfully on the defendants* 
premises for the purpose of being carried ; and being taken 
up by one of their servants in order to carry out that purpose, 
it was negligently dropt by him on to the line and damaged. 
So far this seems exactly on all fours with the condition of 
things in Becker's case. This is how Kay, L. J., endeavoured 
to distinguish that case: "Supposing the company had 
known that the portmanteau had contained the servant's 
livery," he asked, " could they have said they would not 
carry it as personal luggage ? It seems to me quite plain 
that they could not have said anything of the kind, and in 
that respect the case differs from that of luggage containing 
goods belonging to other people in which the person who 
is ca/rrying them as his personal luggage has no kind of 
interest*' The learned Lord Justice made this remark on 
the question whether the portmanteau was lawfully on the 
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defendants' premises, and came to the conclusion that it 
was, on the ground, it would seem, that the servant had the 
right to wear a suit contained in it, and in Beckers case this 
was not so. But he continues : " I am not going to give 
an opinion upon the question whether, if the goods had not 
belonged to the servant at all, but to some one else, and 
were in his portmanteau, they would have been lawfully 
upon the premises of the company. It seems to me, I must 
confess, a strong proposition to say that, where the com- 
pany make no inquiry as to what is in the portmanteau, 
but accept it as personal luggage, they should be able to 
turn round and say : ' The goods were not yours/ How- 
ever, on that point I give no opinion at the present time, 
because there seems to be some authority in a sense 
opposite to the view which I have indicated." The dis- 
tinction which the learned Lord Justice draws, viz. that 
here the servant had some kind of interest in the goods, 
while in Becker's case he had none, seems therefore to 
have been in a measure disposed of by the learned judge 
himself. In Beckers case the goods were in the defendants' 
custody, and had been accepted by them as the personal 
luggage of the servant, who was sent on in advance with 
the luggage by his master (the plaintiff), who himself 
followed without luggage by a later train. If the servant 
had brought the action, the question whether he could 
recover damages for injury to goods which were not his, has 
now been cleared up by the overruling by the C.A. of the 
case of Claridge v. S. Staffordshire Tram Co. (1892), 1 Q.B. 
422, in Tke Winkfield (1902), P. 42. It was decided in the 
latter case, after a careful and elaborate consideration of the 
cases, that a bailee in possession can recover the value of 
the goods from any one who has lost them by his negligence; 
although the bailee would have had a good answer to an 
action by his bailor for damages for the loss of the thing 
bailed. " The root principle is," said Collins, M.R., " that, 
as against a wrong-doer, possession is title. The chattel 
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that has been converted or damaged is deemed to be the 
chattel of the possessor and of no other, and to him, if he 
demands it, it must be recouped. Hia obligation to account 
to the bailor is really not ad rem in the discussion. . . . 
There is no inconsistency between the two positions; the 
one is the complement of the other. As between bailee and 
stranger, possession gives title — that is, not a limited interest, 
but absolute and complete ownership, and he is entitled to 
receive back a complete equivalent for the whole loss or 
deterioration of the thing itself. As between bailor and 
bailee, the real interests of each must be inquired into, and, 
as the bailee has to account for the thing bailed, so he 
must account for that which has become its equivalent and 
now represents it. What he has received above his own 
interest he has received to the use of the bailor. The 
wrong-doer, having once paid full damages to the bailee, 
has an answer to any action by the bailor." (The Wink- 
worth (sujyra), at p. 60.) 

As The Winkworth (aupra) has now put an end to all 
doubt that the servant, in his character of bailee, may re- 
cover the whole loss in cases such as Becher'a case and Meux'a 
ease, it becomes of less practical importance to inquire 
whether the master could also sue. But Meux'a case goes 
some way to weaken the authority of Becher'a case. The 
only distinction suggested between these two cases is, that 
as the servant's livery in the former case was worn by the 
servant, he had some sort of interest in it which would 
make it his ''personal luggage," and that therefore the 
goods were "lawfully" on the defendants' premises. It 
would seem difficult to say that where a servant is taking 
charge of his master's portmanteau by his master's direction 
to convey it from one place to another by the railway, he 
has not " some kind of interest in it " sufficient to make 
the portmanteau "lawfully" on the company's premises 
for that purpose. 

The term "personal or ordinary" luggage has been, 
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much discussed, but for the most part in view of the 
character of the goods, so as to distinguish that kind of 
^ugg^6 from merchandise, which the traveller would not 
be entitled to take with him free of charge. It was held 
many years ago, that if a company chooses to take as 
"personal" luggage that which they know not to be per- 
sonal luggage, but to be merchandise, they cannot escape 
liability by saying that it was not, in fact, "personal" 
luggage.^ But where no question of merchandise being 
packed with or as personal luggage arises, then if the test 
is, as Kay, L.J., said it is (and as Parke, B., in his judgment 
in Shepherd*8 case also seemed to think), supposing the 
company had known that the portmanteau contained the 
servant's livery, could they have declined to carry it ? — a 
question which he answers decidedly in the negative — the 
question in Becker's case would be, if they had known that 
the servant, going on by an earlier train than his master, 
had his master's goods in his portmanteau, could they have 
refused to carry it ? Could they have insisted that his 
master, who followed by a later train, must himself take 
it with him ? It seems a strong thing to say that in 
theory they could, when it is obvious that as a matter of 
common practice they would not say anjrthing of the kind. 
The goods in the portmanteau being of a personal character, 
can it be said that they were not "lawfully" on the 
defendants' premises or in their custody because, both 
master and man having taken tickets, the servant is sent 
on in advance with the luggage ? Lord Esher, however, 
draws no distinction between Meux's case and Becker's case. 
He puts the matter on another ground, " If they [goods] 
are put openly on the platform to be carried by the company, 
they know that the goods are there ; they allow them to 
be there ; and it must be a wrongful act for them to deal 
negligently with them" "For such a wrongful act the person 

» CahiUy.L.&N.W.Ry^^l L.J.C.P. 271; G.N, Ry. v. Shepherd 
21 L J. Ex. 286. 
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injured has a right of action against them, although as 
between him and them there was no contract^ and although 
there was a contract between them and some one else with 
regard to the luggage." He then quoted with approval the 
opinion of Bramwell, B., in Hayn v. CvUiford, 4 C.P J). 
182, in which the defendants were held liable : " The goods 
were lawfully, with the defendants' licence, in their ship, 
and they tortiously so dealt with them that the goods were 
injured ; " and himself adds : " The proposition would have 
been equally good if the word 'lawfully' had been 
omitted." The M.R., therefore, put the case on the basis 
that the goods having been accepted for carriage by the 
company, if they are tortiously dealt with by them, the 
company is liable to the owner, whatever the contract 
between the company and some one else as to those goods 
may have been. It may very well be, since the decision 
in Meux's case, that if facts arise which make it necessary 
to review Becker a case, that decision will not be upheld. 

In the case, then, both of passengers and of goods, there 
is a duty to carry with reasonable regard to safety, 
independently of the contract or the person with whom 
the contract was made. We saw this (eis to passengers) in 
Austin V. O.W. By. {ante, p. 61), and in Harris v. Perry 
{amie, p. 62) ; and as to the case of goods, this is further 
illustrated by Martin v. Great Indian Penin. By., L.R. 
3 Ex. 9. There the plaintiflTs goods were received for 
carriage under a contract made with the Indian Govern- 
ment, and, whilst they were being carried, they were 
destroyed by the defendants' negligence. The plaintiff 
could not sue the defendants for non-performance of their 
duty as carriers, for the contract was not made with him. 
But he was held entitled to sue, as for a tort, for an injury 
done to hb property, while it was in the defendants' custody, 
through their negligence. 
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Da/ngerovs curtides (continued) — Heaven v. Pender — 
Implied warrantiea — Delegated duties. 

Where, at the time of the sale, the vendor is informed that Dapcerons 
the artide is for the use of some one other than the pur- ^^^^ ®" * 
chaser, as in George v. SJdvington, L.R 5 Ex. 1, where he Sl^**^ 
was told that the hair-wash purchased was for the use of the whom the 
purchaser's wife ; or where the use of the article by some ^J^^Jj^ 
one other than the purchaser was at the time of sale con- 
templated by the vendor, as in Lan^ridge v. Levy, 2 M. & 
W. 519 ; 4 M. & W. 337 ; the person injured by its use has 
a good cause of action. But it is necessary to observe that 
this statement of the law as to the sale of an article only 
applies to dangerous articles. The proposition of law con- 
tained in La/agridge v. Leoy (supra), George v. ShivingUm 
{supra), and Heaven v. Pender (infra\ was erroneously 
applied in Cann v. Wilson, 39 Ch. D. 39, where valuers, at 
the request of the solicitors of an intending mortgagee, pre- 
pared a valuation of the property proposed to be mortgaged, 
and the mortgagee was held to have a good cause of action 
against the valuers ; because (inter alia) they were con- 
sidered to owe a duty (independently of contract) to the 
plaintiff, to use reasonable care in preparing the valuation, 
a duty they had not discharged. But this case was over- 
ruled in the course of the case of Le Lievre v. Gould (1893), 
1 Q.B. 491 (post, p. 75), where it was pointed out that a 
written piece of paper was not a ** dangerous article " like 
a gun, or an article which unexpectedly explodes. 

In Heaven v. Pender, 9 Q.B.D. 302; 11 Q.B.D. 503, the a«wnv. 

Fender. 
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principle was established that one man may, under certain 
circumstances, owe a duty to another, although there is no 
contract between them. The plaintiff there was engaged 
on work on a vessel, in the performance of which the 
defendant, as dock-owner, was interested ; and it was held 
that he owed a duty to the plaintiff to take reasonable care 
that the staging and ropes supplied were fit for use. The 
defendant had put up the staging outside the ship in his 
dock, under contract with the shipowner. The plaintiff was 
a painter employed, not by the defendant, but by a contractor 
who had contracted with the shipowner to paint the ship. 
In order to do the painting, the plaintiff went upon and used 
the staging, when one of the ropes by which it was slung, 
being unfit for use when it was supplied by the defendant, 
broke, and the defendant fell into the dock and was injured. 
The defendant was held liable for this breach of duty. 
The rule Brett, M.R, in the course of his judgment, laid down the 
V. Pender proposition that, whenever one person is by circumstances 
MJ^ ^^ placed in such a position with regard to another, that every 
one of ordinaiy sense who did think would at once recognize, 
that if he did not use ordinary care and skill in his own 
conduct with regard to those circumstances, he would cause 
danger of injury to the person or property of another, a 
duty arises to use ordinary care and skill to avoid such 
danger; and the proposition was further extended by him 
to the case of goods, etc., being supplied in order to be used 
by another person. Cotton, L.J. (in whose judgment 
Bowen, L.J., concurred), declined to agree with the M.R. in 
laying down the principle enunciated, which seemed to him 
to be unnecessarily large ; and further, one which was not 
to be found in the decided cases. But in dissenting, he said : 
" I in no way intimate any doubt as to the principle that 
any one who leaves a dangerous instrument, as a gun, in 
such a way as to cause danger, or who, without due warn- 
ing, supplies to others for use an instrument or thing which 
to his knowledge, from its construction or otherwise, is in 
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such a condition as to cause danger, not necessarily incident 
to the use of such an instrument or thing, is liable for injury 
caused to others by reason of his negligent act." It is, 
however, submitted that the principle enunciated by the 
M.R. is what he claims it to be, " a good, safe, and just rule." 
The judgment given by Cotton, L.J., would cover such 
cases as Langridge v. Levy (ante, p. 71) and George v. 
SHvington {ante, p. 71), where articles known by the 
seller to be dangerously defective, were sold by him for the 
use of a particular person, other than the purchaser, to 
whom they caused injury, and an action for damages was 
held to be sustainable. The decision in the former case 
was undoubtedly based on what was caDed " the fraud " of 
the defendant in representing the article to be safe, when 
he knew it to be unsafe ; and the action was shaped as an 
action of deceit. But in the latter case the decision was 
based by the judges on the ground that the defendant owed 
a duty to the plaintiff, and by the breach of that duty had 
been guilty of actionable negligence. 

All the judges who decided George v. Skivington based 
their judgments on the fact that the allegations raised a 
duty on the defendant's part towards the plaintiff; and the 
action would have been supported without proof of fraud. 
But one of Cotton, L.J,'s, objections to accepting the pro- 
position of the M.R. was, that the principle was impliedly 
negatived by these cases which were decided on the basis 
of fraud. It does not seem to follow that, because judges 
have treated fraud as the ground of decision in those cases, 
therefore the proposition, that the action might have been 
supported without proof of actual fraud, is impliedly 
negatived. On the contrary, the proposition put by 
Cotton, L.J., disproves any such implied rejection, because 
it covers those cases, without suggesting fraud as their 
basis. 

Moreover, Derry v. Peeky 14 App. Cas. 337, decideJ that J>erry v. 
negligent misrepresentation Joes not amount to fraud so as ^ 
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to sustain an action for deceit. An action of deceit must 
be based on fraud ; and negligence is not of itself fraud ; 
though it may be of such a nature as to make it highly 
probable that there was fraud. No amount of fraud, there- 
fore, will make that a negligent act which is not in itself 
negligence; in other words, unless a duty lies upon the 
defendant to exercise care towards some one, his not doing 
so, however fraudulent his action may be, does not con- 
stitute negligence. So much Berry v. Peek decided. 
Therefore, it is submitted, that because Langridge v. Levy 
was an action of deceit, and the decision was based on 
traxxd, this does not negative the rule of negligence laid 
down by the M.R. ; nor indeed does it touch the question 
whether an action of negligence might not also lie in 
circumstances which would support an entirely different 
ground of action, viz. an action of deceit. Though Lcmg* 
ridge v. Levy (ante, p. 71) was an action for deceit, and 
was decided on that basis; George v. Skivington (ante, p. 71) 
shows, that it could also have been supported as an action 
of negligence, if the action had been so shaped. 
LiabUity Hv/rat v. Taylor, 14 Q.B.D. 918 (ante, p. 29), subse- 
gent^^*" qu^i^tly decided, further illustrates the rule as enunciated 
by the M.R., in which it was held that a duty is upon 
those who, exercising statutory powers, divert a public 
footpath, to protect, by fencing or otherwise, reasonably 
careful persons using the footpath, from injury through 
going astray at the point of divergence. The case was put, 
not as one of nuisance, but of negligence in the perform- 
ance of a legal duty ; and a non-suit entered by Day, J., 
was set aside by the Divisional Court. Lopes, J., thought 
the case raised a novel point, which must be decided upon 
general principles of law applicable to negligence. " The 
law," he said, " appears to me to be this : if a reasonably 
careful man might go astray in the dark at the point of 
divergence, then a duty is imposed upon those who, under 
statutory powers, have diverted the path, to use reasonable 
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means to protect the public." And he thought there were 
two questions for the jury : (1) was the place one where a 
reasonably careful man might go astray on a dark night ? 
and (2) did the defendants use reasonable care to protect 
the public at that point? The rule laid down by the 
M.K seems to cover this kind of case, which also appears 
to lie outside the more restricted view put forward by 
CJotton, L. J. 

The further objection taken by Cotton, L.J., to the rule 
enunciated by the M.B., i,e. that it is not in terms laid 
down that any such principle exists, cannot be a valid 
objection to a rule which is intended to be deduced from, 
and to express the eflTect of, previous decisions, if in fact, it 
does so. It is to be noted, that the rule deduced by the 
M.R. does not apply to the case of a volunteer ; while it 
includes, and does not displace, the rule that where you 
" invite " a man upon your premises, you must not lay a 
" trap " for him. 

But attempts were made to extend the rule in Heaven Attempted 
V. Pender to cases where certificates of work done, having ^f J^^q^^*^ 
been carelessly given, some person to whom they are shown, principle 
is misled and suflTers damage. The case of Lievre v. Gould y, p^J^, 
(1893), 1 Q.B. 491 (which incidentally overruled Cann v. LUvre v. 
WiUon, 39 CL D. 39 {ante, p. 71)), shows, with much ^*'**^- 
elaboration, that the rule in Heaven v. Pender has no 
application whatever to such cases. The mortgagees of 
a builder's interest under a building agreement made 
advances to him on the faith of certificates given by a sur- 
veyor as to the progress of the buildings. The surveyor 
was not appointed by the mortgagees, and there was no 
contractual relation between him and them. In conse- 
quence of the surveyor's negligence, the certificates con- 
tained untrue statements as to the progress of the buildings ; 
but there was no fraud on his part. It was held in this 
case that the surveyor owed no duty to the mortgagees to 
exercise care in giving his certificates, and no action could 
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be maintained against him by the mortgagees in respect of 
his negligence. Here the idea of fraud was negatived by 
the finding of the official referee ; but it was urged that the 
ratio decidendi of Heaven v. Pender (ante, p. 71) applied, 
so that a man should be held responsible for what he states 
in a certificate, to anybody to whom he may suppose that 
the certificate might be shown. "But," said Bo wen, L.J., 
" the law of England does not go to that extent : it does 
not consider that what a man writes on paper is like a gun 
or other dangerous instrument, and unless he intended to 
deceive, the law does not, in the absence of contract, hold 
him responsible for drawing his certificate carelessly. (See 
also An^u8 v. Clifford (1891), 2 Ch. 449.) Heaven v. 
Pender (ante, p. 71) showed that, under certain circum- 
stances, a duty may lie on one man towards another, 
although there are no contractual relations between them. 
But here there was no duty which the surveyor owed to 
the mortgagees, who were not his employers. "A man," 
said Lord Esher, ALR., in the course of his judgment in 
that case, ''is entitled to be as negligent as he pleases 
towards the whole world if he owes no duty to them." 
There was therefore no duty on the surveyor towards the 
plaintiff to give certificates without being negligent ; and 
there was no contract between them, and consequently 
there could be no breach of it. But even if fraud had been 
proved against the surveyor, that would not have estab- 
lished an action of negligence against him ; but would have 
sustained an action of deceit, which must be based on fraud. 
While the decision in Heaven v. Pender was held not 
to apply to such a case, it also does not seem to fall within 
the terms of the M.R.'s rule, which contemplated as its 
basis the existence of a duty owed by one man to another. 
Lane y. A further instance in which the plaintiff was non-suited 

^'^ because no duty arose on the defendant's part towards the 

plaintiff, occurred in the ca-^e of Lane v. Cox (1897), 1 Q.B. 
415 The landlord of an unfurnished house let the house 
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to a tenant when it was in a dangerous condition, the 
staircase being unsafe. There was no contract by the 
landlord to put or keep the premises in repair. The action 
was brought against the landlord by a workman employed 
by the tenant to remove his furniture, for personal injuries 
he sustained while doing so by reason of the defective state 
of the staircase. Here there was no duty, even as between 
the landlord and his tenant, in the absence of any contract, 
to keep the premises in repair; and there being no duty 
imposed on the landlord towards his tenant, there could be 
no duty to a stranger. "The case differs entirely," said 
Lopes, L. J., " from those in which an injury happens to one 
of the public on a highway, or to the occupier of an adjoin- 
ing house." ^ 

But though a landlord of an unfurnished house, in the Liability 
absence of a contract to repair, is not liable to his tenant ^f flats for 
or to any one using the premises, for personal injuries ^^J^^^^^J 
happening within it during the term, due to the defective oommon 
state of the house, yet where a building is let in flats, and "^ft"^^**®- 
the staircase giving access to the different flats is in the 
possession and control of the landlord ; it has been held 
that there is, by necessary implication, an agreement by the 
landlord with the tenants to keep the staircase in repair ; 
and as it must necessarily have been in the contemplation 
of the landlord that persons having business with the 
tenants would use the staircase, there was a duty cast upon 
him towards those persons, to keep it in a reasonably s€Je 
condition. An injury sustained by a person visiting a 
tenant of a flat by reason of the defective state of the 

1 But it had preyioiisly been held that a landlord, in the absence of 
a contract to repair, who lets an unfumisnod house in a ruinous condition, 
is none the less guilty of a misfeasaDoe which would make him liable to a 
stranger who thereby suffered injury (see Nelson v. lAverpool Brewery^ 
2 C.P.D. 311) ; but not otherwise, unless there was a contract by the 
landlord to do repairs. And see Sand/urd v. Clarke^ 21 Q.B.D. 398, the 
case of a defective coal-plate belonging to premises let on a weekly 
tenancy renewed from week to week. 
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common staircase gives rise, therefore, to a good cause of 
action.^ 
Difference But the case is different where a mere license is granted 
mere° ^7 ^^^ landlord of a house let to several tenants in apart- 
lioenM ments, to use a portion of the premises which does not form 
landlord, any necessary way or access to the several apartments. 
In such case the tenant is a mere licensee, to whom the 
landlord owes no duty to fence such portion of the premises, 
or to keep it in repair. Thus, where a landlord gave per- 
mission to his lodgers to use the roof of the premises as a 
drying-ground, he was not held liable when a tenant, 
availing himself of this license, met with an injury because 
a rail round the edge of the roof was out of repair.^ 
The CaU- In the Caledonian Ry. v. MvlhoUand (1898), A.C. 216, 
Baiivcay ^n attempt was again made to misapply Heaven v. Pender 
^"^ (ante, p. 71). Waggons belonging to the Caledonian 

Railway were filled with coals from pits on that railway's 
system, and delivered to the Glasgow Railway Company 
at their Dumfries station. As soon as the waggons 
arrived at Dumfries station, every obligation undertaken 
by the Caledonian Railway was at an end. It was the 
place of delivery, and delivery might, as of right, have 
been there taken. But the Glasgow Company, for their 
own purposes, made an arrangement with the Gas Com- 
missioners by which they were to haul the coals from 
the station, which was the place fixed under the contract 
with the Caledonian Railway as the place of delivery, to 
the Gas Commissioners' premises about a quarter of a mile 
distant. On the journey from the station to the gas-works 
one of the trucks, by reason of an imperfection in the brakes, 
was not checked quickly enough to prevent it running into 
another truck, and the plaintiff^s husband, a servant of the 
Glasgow Company, was crushed between the two and killed. 
The plaintiff brought an action against both the Glasgow 

» MUler V. Hancock (1893), 2 Q.B. 177. 
» Ivay V. Hedges, 9 Q.B.D. 80. 
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Company and the Caledonian Company, and the question 
was whether the Caledonian Company was liable. There 
was an allegation that the Caledonian Company knew that 
the waggons were hauled, as before mentioned, to the gas- 
works, and that this was done by the Caledonian Company's 
permission. It was contended, that as the Caledonian Com- 
pany knew of and assented to this arrangement, it was the 
duty of this company, when the waggons were handed over 
by them to the Glasgow Company in order that the latter 
company might haul them to the gas-works, to examine 
the waggons to see that they were in a proper condition ; 
that the Caledonian Company had handed the waggons 
over without such examination, which, if it had taken place, 
would have shown that they were not in a proper condition ; 
and that, therefore, any one in the Glasgow Company's 
employment, who was injured whilst they were being used 
by theGlasgowCompany,might sue the Caledonian Company 
for injuries sustained by the breach of this duty. It was, 
however, held that no such duty had been established as 
against the Caledonian Company. The difference between Digtinc- 
this case and Heaven v. Pender is clearly marked. In that ^? 
case the staging, which was part of the apparatus of the Caledo- 
dock company, was being used for dock purposes. Its^^<^*'" 
defective condition constituted a " trap " to any one who *5^ 
went upon it, and the plaintiff was " invited " to go upon Pender, 
it. But in the Caledonian case all these circumstances 
were wanting. The waggon was being used on a new 
journey, with which the Caledonian Company had nothing 
to do, by the Glasgow Company for its own purposes ; there 
was no trap permitted to exist by the Caledonian Company, 
and no invitation by that company to the deceased. Nor 
could the case be put on the further ground that the cause 
of the accident was a dangerous instrument which might 
lead to an accident by being handled. That the Glasgow 
Company was liable was not disputed. Elliott v. Hall, 
15 Q.B.D. 315 (ante, p. 58), was also clearly distinguishable ; 
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for the truck in that case was being used as part of the 
purpose for which it was originally sent out, when the 
injury occurred. 
Where It has been already stated {ante, p. 48) that the duty 

^TOBed, ^f ^^® ^^ occupation of premises or in possession or control 
though it of chattels, to take care that they do not become dangerous 
gated to a to those whom he intends to come on the premises or to 
r* bS^w"' use the chattels, is not a duty based on ownership. An 
Btm con- occupier or an owner cannot, however, rid himself of this 
jjj^^ ^ duty by employing a perfectly competent person to main- 
cases, tain the premises or things in repair ; they have to be in a 
reasonably safe condition as a fact, irrespective of any 
personal efforts on the owner's part, or that of his servants', 
or of an independent contractor, to make them so. Thus in 
LiabUity Francis v. CocUrdl, L.E. 5 Q.B. 184, 501 (ante, p. 54),^ 
of stand though the defendant was personally free from negligence, 
to which ^j^j jjj^^j employed a competent person to erect the stand, 
admitted which was, in fact (but not to the defendant's knowledge), 
ment^ negligently and improperly erected, he was liable. That 
case was one where contractual relations existed between 
the plaintiff and the defendant ; and it was held that there 
was an implied warranty, that due care had been used in 
the construction of the stand by tUose whom the defendant 
employed to erect it, as well as by himself ; in analogy to 
the liability of a carrier as explained in Bedhead v. 
Midland By. Co., L.E. 4 Q.B. 379; and the Court adopted 
the proposition of Parke, B., in Sharp v. Orey, 9 Bing. 457 : 
<'It cannot be contended that the defendants were not 
responsible for the accident merely on the ground that they 
have employed a competent person to construct the bridge." 
It is to be noted that there is no analogy between the 
letting of a seat on a stand, and the letting of a house. In 
the latter case, the rule is caveat lessee : Erskine v. Adeane, 
L.11. 8 Ch. at p. 761. 
Job- Where a jobmaster lets out a carriage on hire, there is 

mastpr's 

liabiUty. * See also Kiddle v. Lovett, 16 Q.B.D. 605. 
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also an implied warranty by him that the carriage is reason- 
ably fit for the purpose for which it is hired ; and where 
such a warranty exists, the duty is a more onerous one 
than is ordinarily imposed. In the case of Hyman v. Nye, 
6 Q.B.D. 685, a bolt under the carriage broke during the 
journey, and this displaced the splinter-bar. In con- 
sequence, the horses started, the carriage was upset, and 
the plaintiff injured. The judge who tried the case 
directed the jury that if they found that the defendant 
took all reasonable care to provide a fit and proper carriage, 
they were to find a verdict for him; as it was on the 
plaintiff to prove that the injury was caused by the 
defendant's negligence. Upon this direction, the jury found 
for the defendant. They found that the carriage was 
reasonably fit for the purpose for which it was hired, and 
that the defendant could not by ordinary care and attention 
have detected the defect in the bolt. This direction, 
which would have been applicable to a case where no 
warranty of fitness arose, was held on appeal not to have 
gone far enough. The defendant's duty was to supply a 
carriage as reasonably &ee from defects as care and skill 
could make it. The negligence being a breach of duty, 
the judge below had not properly explained to the jury 
the nature of the duty. The duty being as defined, and the 
carriage having broken down while being properly used, it 
was for the defendant to show that the accident was one 
which could not have been prevented by any care or skill. 
The question which ought to have been left to the jury was 
whether the carriage was in fact reasonably safe; and a 
new trial was ordered. In BandaU v. Newson, 2 Q.B.D. Liability 
102, it had abeady been held by the C.A., after reviewing ^^^ 
the cases, that on the sale of an article for a specific ^l<^ ^^^ ^ 
purpose, there is a warranty that the thing is fit for the purpose, 
purpose, and there is no exception as to latent undis- 
coverable defects, such as was introduced in the contract 
to carry in Bedhead v. Midland Ry, (post, p. 116). The 

G 
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plaintiff had bought of a coach-builder a pole for his 
carriage. It broke in use, and the horses were injured. 
In an action for damages, the jury found that the pole 
was not reasoaably iit for the carriage; but that the 
defendant had not been guilty of negligence. The plaintiff 
was held entitled to recover the value of the pole, and 
also damage for the injury sustained by the horses, provided 
that the jury, on a second trial, found that the injury to 
the horses was the natural consequence of the defect in 
the pole. 

But these cases just cited depend on an implied 
warranty, arising out of the contract, not only to use due 
care personally, but also that the person employed to carry 
out the duty has used due care. The liability in respect of 
duties performed by a contractor, where no contractual 
relations exist between the injured person and the person 
on whom the duty lies, will be noticed in the next chapter. 
Bailee for Where, however, a man is in the position of an 
implied^ Ordinary bailee for hire, such as a livery-stable keeper, 
warranty, and receives a carriage to be lodged in his coach-house, his 
duty, as will be seen when we deal with bailees for hire 
{post^ p. 231), is less stringent. If the coach-house is 
negligently built by a contractor, and the defendant has 
exercised ordinary care as a prudent man in the choice of 
the contractor ; then if the coach-house falls in by reason 
of its negligent construction, and injures the carriage, the 
defendant is not liable, because no warranty is implied. 
As he was a bailee for hire, there was no implied warranty 
by him that the building was absolutely safe: Searle v 
Laverick, L.R. 9 Q.B. 122. 
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CHAPTER VI. 

Delegated dtUiea (continued) — Casual or collateral 
negligence — Independent contractor. 

Casbs with regard to liability in respect of duties Liability 
ddegated to a contractor, do not only depend on a contract ^l^^^ 
which implies a warranty not only to use due care negligence 
personally, but also that the person employed to carry out coii^<^^ 
the duty has done so with care. Even where no contractual ^ ^^ 
relations exist between the plaintiff and the defendant, the exist 
liability of the defendant, for a breach of duty, which he J^^ 
has deputed an agent to perform, is upheld. The principle and defen- 
is, that where a duty is imposed requiring a person to see 
that reasonable care and skill is exercised, he cannot relieve 
himself of responsibility by delegating the performance of 
that duty to some one else. 

Where a man orders work to be done, lawful in itself, 
and firom the doing of which no injurious consequences to 
others is likely to follow, if damage arises from the con- 
tractor's negligence or that of his servants who are executing 
the work, the contractor, and not the employer, is liable. 
But where the lawful work ordered to be done would in 
the natural course of things lead to injurious consequences, 
unless means are adopted to prevent such consequences, 
there is a duty on the employer to see that reasonable skill 
and care are exercised ; and he cannot relieve himself of 
responsibility by delegating that duty to another.^ 

" There is an obvious difference," said Cockbum, C. J., in 

* Botoer v. FecUe, 1 Q.B.D. 321 ; Hughes v. Ferdval, 8 App. Cas. 443 ; 
Fickard v. Smith, 10 O.B., N.S. 479. 
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Bower v. Peate, " between committing work to a contractor 
to be executed from which, if properly done, no injurious 
consequences can arise, and handing over to him work to 
be done from which mischievous consequences will arise 
unless preventive measures are adopted. While it may be 
just to hold the party authorizing the work in the former 
case exempt from liability for injury, resulting from 
negligence which he had no reason to anticipate, there is, 
on the other hand, good ground for holding him liable for 
injury caused by an act certain to be attended with 
injurious consequences if such consequences are not in fact 
prevented, no matter through whose default the omission 
to take the necessary measures for such prevention may 
arise." 
'* Casual *' Where the accident occurs through what has been called 
of co^° the '* casual or collateral " negligence of the contractor, a 
tractor. g^|^ Qf things which could not reasonably be guarded 
against beforehand, the contractor's negligence in such a 
case cannot be laid to the charge of the employer ; and the 
contractor is alone liable.^ 

It is to be observed, however, that this does not apply 

where the work is carried out, not by an independent 

contractor, but by a servant of the person doing it ; for the 

master is liable (as we shall afterwards see) for any collateral 

negligence of his servant, so long as it occurred in the 

course of, or incidentally to, his employment. 

What What constitutes a "casual or collateral" act of negligence 

"caaual" by the contractor, may be illustrated by the circumstance 

is. of his leaving, for instance, a spade, or a pickaxe, on the 

road he is engaged in making up or dealing with. This 

would be a casual act. But where he leaves heaps of soil 

or stones, unlighted and unfenced on the road where he 

is carrying out his work, this is not " casual or collateral " 

negligence ; it being, in fact, incidental to the very work 

he is engaged upon; or, in other words, the contractor 

1 Pickard v. Smith (arUe^ p. 83). 
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is performing for the employer the duty he has himself to 
discharge; and he cannot rid himself of his liability in 
respect of that duty by eiuploying some one else to dis- 
charge it. But if the contractor does perform that duty, 
it is also performed by the employer through the contractor ; 
and the employer is only responsible for its proper per- 
formance by the person to whom he has delegated it: 
Penny v. Wirnbledon Urban District Council (IS99), 2 Q.B. 
72. From the nature of the work in Penny's case, where 
the contractor was employed by the defendants to make up 
a highway, danger was likely to arise to the public using 
the road, unless precautions were taken. The negligence 
of the contractors in leaving a heap on the road unlighted, 
was therefore not a casual act of negligence, but one 
inherently connected with the execution of the work they 
were engaged to perform; and the defendants were held 
liable for an injury the plaintiff had sustained by the 
contractor's negligence. Again, where a District Council 
constructing a sewer by their statutory powers, employed 
a contractor to do the work, in consequence of whose 
negligence in executing it a gas-main was broken; and 
gas having thereby escaped into the plaintiff's house, an 
explosion took place, and the plaintifl's were injured ; the 
Council were held liable (HardaJcer v. Idle District CoimcU 
(1896), 1 Q.B. 335); for it was part of their duty in con- 
structing the sewer, not to break gas-pipes which they cut 
under ; and they could not free themselves from responsi- 
bility by employing some one else to perform the duty. 

On the other hand, where the defendants employed a 
contractor to build a bridge, and one of the contractor's 
men carelessly let a stone fall on the plaintiff; this was a 
casual or collateral act of negligence on the conti-actor's 
part, for which, therefore, the defendants were not liable : 
Reedde v. L, dt N.W. By,, 4 Ex. 244. But where the 
defendants* duty was to build a bridge which would open 
so as to let vessels pass under it ; and the contractor built 
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a bridge which would not open, and the plaintiff thereby 
suffered damage, the defendants were held liable, as the 
contractor had not carried out the duty which the defendants 
had to perform ; and the negligent act was not casual, but 
inherent: Hole v. 8ittvngbov/me and Sheemess Sy., 6 
H. & N. 488. 

In HoUiday v. National Telephone Co. (1899), 2 Q.B. 
392, it was contended that the plumber through whose 
negligence the plaintiff, while passing along the highway, 
was injured, was an independent contractor; and that his 
negligent act was a casual one, for which the defendants 
were not liable. As the plumber engaged by the defen- 
dants to do the work was doing it under the supervision 
of the defendants' foreman, and with the assistance of one 
of their workmen, it was held that the plumber was not an 
independent contractor, but was jointly engaged with the 
defendants in doing the work, under circumstances that 
made the defendants liable for the plumber's negligence. 
It was further held, that even if he had been an indepen- 
dent contractor, the negligent act was not a casual or 
collateral one. The plumber was connecting the tubes, 
through which the wires had been passed, at the joints 
with lead and solder. In order to do this, it was necessary 
to obtain a flare from a benzoline lamp; and it was a 
proper mode of obtaining this flare to dip the lamp into a 
caldron of melted solder. The safety-valve of the lamp 
was, however, not in proper working order, as the plumber 
ought to have known, and the lamp in consequence 
exploded; and the plaintiff, passing along the highway, 
was splashed by the molten solder and injured. It was 
held that the defendants were liable; they were (under 
their statutory authority) interfering with a public 
highway, and it was their duty to take care that the 
public lawfully using the highway, should be protected 
against any negligence by a person acting for them in 
the execution of the work : it was not a case of merely 
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casual negligence, for it was negligence in the very act 
which the plumber was engaged to perform. There is no 
distinction between a public highway in this respect, and 
a road which may be, and, to the knowledge of the 
wrong-doer, probably will be, used by persons lawfully 
entitled to do so: Pickard v. STmth, 10 C.B., N.S. 470; 
Permy'a case (1898), 2 Q.B. 212; (1899), 2 Q.B. 72 (ante, 
p. 85). 

Further illustrations of this branch of the law as to 
the liability of the employer for the negligence of the 
contractor, are to be found in cases where a contractor 
failed to properly light a sunken wreck he was engaged in 
raising;^ where a contractor neglected to make good a 
pavement under which he had constructed a drain;* 
where a lamp overhanging a highway fell on the plaintiff 
because it was out of repair, although a competent person 
had been employed to repair it;® where a wall had been 
let down, causing damage, by the defendant's contractor, 
it being the defendant's duty not to let it down, and to 
take the necessaiy care to prevent injury arising from the 
work, which was dangerous in itself, unless proper pre- 
cautions were taken ; * and where the plaintifi^s crops were 
burnt by a fire lighted on the defendant's land, an opera- 
tion attended with danger, which had not been sufficiently 
guarded against^ 

The ordinary rule, subject to the points we have been The rule 
considering, is that a person is not responsible for theiiabUij 



uuusiutiiriii^, i» uiai/ a persuu is uub rt^puimiuit) lur i/ue liability 
negligence of an independent contractor. Accordingly, *^' ''®^- 
where the work to be executed could not, in the natural an inde- 
course of things, lead to injurious consequences, and the JSJ^Sctor 



» ne Snarh (1900), P. 106. 
« Gray v. FuUen^ 6 B. & 8. 970. 
» Tarry v. Ashtan, 1 Q3.D. 314. 

* Bower Y, Feate (p. 83); Dalton v. Angus, 6 App. Cas. 740, 829; 
Hughes v. Fercival, 8 App. Cas. 443. 

* Black V. Christchurch Finance Co, (1894), A.C. 48. 
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work is done by an inde}>endent contractor, he and not his 
employer, is liable for negligence in executing the contract ; 
because, the work being of that nature, no such duty is 
imposed on the person for whom the work is done, as 
arises where injury might be expected to happen, to take 
the necessary steps to avoid anticipated danger. (See 
Bowenr v. Peate {ante, p. 83).) 
Liability The Case of Pearson v. Cox, 2 C.P.D. 369, where a 
oontaaotOT ^^^^tion of liability arose as between a contractor and a 
and sab- sub-contractor, incidentally disclosed some diflference of 
' opinion amongst the judges as to where responsibility lies, 
when the accident can be said to be one which ought 
reasonably to have been foreseen. The defendants were 
builders who, after the outside work of a house was 
finished, properly removed the hoarding. The internal 
plastering remained to be done, and this work the defen- 
dants employed a sub-contractor to do. One of the 
sub-contractor's workmen, while walking inside, shook a 
plank, which caused a tool to fall out of a window of the 
house, and in falling it injured the plaintiff, who was 
passing along the highway. It had been found as a fact 
by the jury, that the defendants were not negligent in 
removing the hoarding; but that the injury was caused 
by their negligence in not providing some other protection 
to the public The C.A., in holding, upon the facts, that 
no duty was imposed either upon the sub-contractor, or 
upon the defendants to provide any such protection ; also 
held that if a general duty was imposed upon the defen- 
dants to guard against accidents, that must mean accidents 
which could reasonably be foreseen. The falling of a tool 
in this manner is not a probable incident to occur in 
plastering the inside of a house, so that it could reasonably 
have been anticipated. Bramwell, L.J., said it could not 
be held, as a matter of law, that plastering rooms involves 
such presumable danger to passers-by that, unless some 
protection is afforded, it is a nuisance to the highway. 
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So far this is in accord with the other decisions on the 
subject. But a difference arose when the Court put before 
itself the solution of a hypothetical question. Coleridge, 
C.J., while agreeing that the falling of a tool in this way- 
is not a probability reasonably incident to the work which 
was being done, said, however, " If it was so, that would 
be a ground for holding some one liable ; but if any one is 
liable for not providing some protection it would be the 
sub-contractor." But, on the assumption that the accident 
was one which ought reasonably to have been foreseen, it 
would seem from the decisions, that the duty of guarding 
against it would be on the man who had ordered the work 
to be done ; and as between the contractor and the sub- 
contractor, the contractor was the one in that position. 
Bramwell, J., also thought that if such a duty (viz. that of 
providing against a reasonably foreseen accident) did arise, 
it would be the duty of the person whose conduct was a 
nuisance to the highway. "I agree that the general 
builder," he said, " would be the person who is to guard 
against general dangers in the course of the building ; but 
this, according to the opinion of the jury, is not such an 
accident But even," he proceeded to add — "but even if 
I assume danger to the public from plastering, I cannot 
understand upon what ground the defendants are to be 
made liable." There again, upon the assumption that a 
contractor has employed a sub-contractor to do work which 
was in itself dangerous to the public unless suflSiciently 
guarded against, the other cases would seem to show that 
the person ordering the work has that duty imposed upon 
him. Brett, L. J., took a different view of this hypothetical 
proposition. If there had been evidence that the accident 
might probably happen while such work was going on, 
"then," he remarked, "with all deference to what has 
been said (by the other two judges), I should have thought 
it a question whether the builders were not the persons 
who ought to have put up that protection to the public, 
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as they had control over the whole building." The point, 
as it will be observed, was only " academicaUy " discussed, 
because it did not arise on the evidence ; but it is interest- 
ing as showing a difference of judicial opinion upon a state 
of facts which might conceivably arise. 
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CHAPTER VII. 

When breaches of statutory duties give a right of a/ition — 
Pvhlio bodies — Highway authorities. 

Another instance, besides those we have been considering, Breaches 
where a defendant cannot rid himself of responsibility by ^^*^" 
employing an independent contractor to do the work, is duties, 
where a statutory duty is imposed upon him, as in Oray v. 
PvMen, 5 B. & S. 970. The reasoning on which this case is 
bfiwed was disputed in Wilson v. Merry, L.R. 1 Sc. H.L., 
by Lord Chelmsford, at p. 341. While admitting that the 
statutory duty there was created absolutely, he considered 
that the statute only provided a penalty for its non-per- 
formance; a penalty recoverable against the owner or 
occupier. But he did not think that this made the owner 
civilly responsible, where he is in no legal sense a principal 
or master of the person doing th'e act complained of. 
Oroves v. Wvmborne (1898), 2 Q.B. 402, is another case 
based on a failure to perform a statutory duty imposed for 
the benefit of the person injured ; in which case — ^where 
the statute is applicable, as afterwards mentioned — ^there is 
no need to prove negligence in order to establish the cause 
of action.^ 

In the cases of Williams v. G.W. Ry., L.R. 9 Ex. 157, 
where no gate had been erected at a level crossing; and 
Stapley v. L.B. & S.C. Ry., L.R. 1 Ex. 21 (aflBrmed in Wanless 
V. N'.E. Ry., L.R. 6 Q.B. 481), where gates were left open ; 
the defendants neglected to perform a statutory duty im- 
posed upon them for the protection of the public, and were 

1 And see Badddey v. GranviUe, 19 Q.B.D. 423 (post, p. 200). 
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held liable ; the accident which happened, being able to be 
reasonably connected with the act of negligence. 
A breach The mere fact that the breach of a public statutory duty 
tory duty nas Caused damage, does not, however, always give a cause of 
^oeB not action to the person injured, against the person guilty of the 
^ve a breach. Whether the breach does or does not give this right, 
a^on^to depends on the object and language of the statute: Atkinson 
^« P®^ V. Newcastle, etc., Waterworks, 2 Ex. D. 441 ; and see per 
by the Lord Herschell, Cowley v. Newmarket Local Boa/rd (post, 
*"^®*^^- p. 95). The whole "purview of the Legislature in that 
particular statute" must be regarded, said Lord Cairns. 
Accordingly, the cases show, that where it is proved that a 
statutory duty has been neglected by the defendant, where- 
by injury results to the plaintiff, the plaintiff will have 
established a prima fa/de case, unless it appears from the 
whole "purview" of the Act, that the intention is to make 
the enforcement of the penalty imposed by the Act the 
only remedy for the breach of the statutory duty. (See 
also Oreat Nortliem Fishing Co. v. EdgehUl, 11 Q.B.D. 225 ; 
VaUanAie v. Falle, 13 Q.B.D. 109 ; Olossop v. Heston Local 
Board, 12 Ch. D. 102; Att-Oenl. v. Dorking, 20 Ch. D. 
595). 

The language of the statute, too, may show that no 
private right of action is given to meet the particular 
grievance complained of. Thus, in Ward v. Hobbs, 4 App. 
Cas. 13 (anle, p. 60), where the Contagious Diseases 
(Animals) Act prohibits the sending of infected animals 
for.sale in a public place, and a breach of that provision 
had been committed ; it W€ts held that this gave no right of 
action to a purchaser, who, having bought these animals in 
a public place, found that, on placing them with his other 
animals on his own farm, the latter afterwards became 
infected with the disease by the animals he had purchased 
in a public place. 

Where the statutory duty lies on one person, another 
cannot be liable for damage arising from a breach of this 
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duty. A railway company let surplus lands to a tenant, 
which it was their statutory duty to fence from the adjoin- 
ing land which they had not taken. The tenant planted 
his land with vegetables, and the defendant kept horses on 
the adjoining land. By reason of the insufficiency of the 
fence, the defendant's horses put their heads through and 
over the fence, and damaged the tenant s crops. The defen- 
dant was held not to be liable to the tenant ; as the duty 
of fencing, being by statute imposed on the railway com- 
pany, the defendant was not responsible to their tenant for 
the trespass of his cattle : Wiaernxin v. Booker, 3 CRD. 184. 

Where a Public body is constituted by statute to control Statutory 
public works, the liability for negligence of such bodies n^brnty 
(who are substituted for individuals) is, to the extent of ^f Cor- 

1 . . !• 1 .1 1 . T 1 ii porations 

their corporate funds, the same as that imposed by the and Public 
general law on the owners of similar works; unless the^^^®*' 
Act which creates the Corporation shows a contrary inten- 
tion. And this is so, whether the Corporation carries 
on the works for the purpose of making profits, or not 
for profit, and merely as trustees for the benefit of the 
public. This was held in the House of Lords so long ago 
as 1866 in the case of The Mersey Docks Trustees v. 
Gibbs, L.R. 1 H.L. 93.^ A dock company constituted by 
statute, constructed and kept open for the public benefit 
(not for the purpose of trade profits) a dock and harbour; 
and the common-law was held to impose upon the pro- 
prietors the duty to take reasonable care, so long as they 
kept it open for the public use, that it might be navigated 
without danger. The trustees, knowing, or having had the 
means of knowing, that the dock and its entrance was unfit 
to be used by ships, because mud had been allowed to 
accumulate, did not take reasonable care to put the dock in 
a fit state, and negligently allowed it to remain unfit. In 

^ See also Coe v. Fwe, L.R. 1 Q.B. 711 ; and as to liability for negli- 
gence of The Trinity House Corporation: Gilbert v. Corporation of 
Trinity Home, 17 Q.B.D. 795. 
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consequence of this, the plaintiff's vessel was damaged, and 
his action for negligence against the defendants, the trustees 
of the docks, was held to be maintainable, and damages to 
be recoverable from them to the extent of their funds. 
This principle was also applied to an executive government 
(New Zealand), which possessed the control and manage- 
ment of a tidaJ harbour (with authority to remove obstruc- 
tions) which the public had a right to use ; and who also 
possessed staiths and wharves, and received wharfage and 
tonnage dues for their use. This was held to impose upon 
the executive government the duty of taking reasonable 
care that vessels using the staiths might do so without 
damage to the vessels: The Qtieen v. WiUiams, 9 App. 
Cas. 418. 

In the same way, where a towing-path was negligently 
left in disrepair by the Conservators of the Thames 
(Winch V. CoTiaervatora of the Tharnes, L.R 7 C.P. 458; 
aflirmed 9 C.P. 378), they were held liable. And where a 
duty is imposed on the defendants to remove wrecks from 
a harbour and channel, or to mark its position by buoys, 
they will be liable in damages, if they have neglected this 
duty, to a plaintiff whose vessel was injured in consequence 
of this neglect : Dormont v. Fumeaa Ry. Co., 11 Q.B.D. 496. 
The case of Forbes v. Tlie Lee Conservancy Board, 4 Ex. D. 
116, was decided by Pollock, B., in favour of the defendants, 
who had left a submerged pile in part of the river under 
their control, by which the plaintiff's barge was injured. 
But this case was decided upon his construction of their 
Act, that the duty to remove obstructions was discretionary 
and not compulsory. It would also appear from a note in 
the report (pp. 121-2) that the learned judge misread the 
statement of claim. 

In actions against public authorities it is necessary to 
have regard to the Public Authorities Protection Act, 1893 
(56 & 57 Vict. c. 61), which collected and amended the 
statutory ])rovisions dealing with the protection of persons 
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acting in the execution of statutory and other public duties, 
and repealed portions of a large number of statutes. 

It was years ago held that at common-law an action Bepairs of 
could not be maintained by one of the public in respect of J^^^y®' 
an injury suffered by him in consequence of a highway for. 
being out of repair.^ The decision proceeded largely on the 
technical ground, that the inhabitants are not a corpora- 
tion, and cannot therefore be collectively sued ; but it also 
proceeded on the principle that, as the highway ought to 
be repaired by the public, an injury arising from its want 
of repair cannot be the subject of a private action. But Highway 
whatever the reasons may be by which that decision was a^e^JJ^^ 
arrived at, it has long been held that a surveyor of high- liable for 
ways is not liable for the breach of his duty to keep the f^^ce, 
highway in repair ; and that there is nothing in the Public ^^^ ^^^y 
Health Acts, which vest the streets and highways in the feasance. 
Local Board, and give them the office of surveyor of high- 
ways with all his rights, duties, and liabilities, which create 
any new liabilities. A Local Board of Health, therefore, 
are not liable in an action by one of the public for what is 
termed non-feasance ; that is, permitting the highway, con- 
trary to their duty, to get into disrepair; the remedy is 
by an indictment. But for acts of misfeasance, such as 
placing obstructions on the highway, an action would 
lie for injury thereby occasioned.^ In Gibson v. Mayor of 
Preston, L.R. 5 Q.B. 218, an attempt was made to show 
that the Public Health Act of 1848 made the Local Board 
liable to a person suffering through the non-repaii* of a 
highway ; but in a carefully considered judgment, in which 
the cases were examined and reviewed, it was held unani- 
mously by the Court, that no such liability existed. The 
point again came up for consideration in the case of Cowley 
V. The Newma/rket Local Boa/rd, in the House of Lords,* 

» Buesdl V. The Men of Devon, 2 T.R. 667. 

» Foreman v. Mayor cf Oanterburyy L.R. 6 Q.B. 214. 

8 (1892), A.O. 345 (ante, p. 92). 
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under the Public Health Act, 1875, when Oibaon^a case was 
approved, and the same result arrived at. In his speech 
delivered in this case, Lord Herschell took occasion to 
express his approval of the view taken in Atkinson v. 
Newcastle Waterworks {ante, p. 92), that it is not accurate 
to state as a broad proposition, that when a statutory duty- 
has been neglected, any one thereby injured can maintain 
an action for damages against the person on whom the 
duty is imposed. He agreed with Lord Cairns, that much 
depends " on the purview of the Legislature in the particu- 
lar statute, and the language which they have there 
employed." An action for non-repair of a highway will 
not lie against a vestry appointed under the Metro- 
politan Management Act (18 & 19 Vict, c 120) ; ^ and it 
may be taken generally as to all public corporations to 
which an obligation to keep public roads and bridges in 
repair has been transferred, that no action will lie against 
them in respect of mere non-feasance, unless an intention 
to impose such liability is shown by the statute creating 
them.^ The decisions, however, that public bodies are not 
liable to individuals for acts of non-feasance, do not apply 
where the public body is under contract with the individual 
for remuneration.® 
Wheth^ But a position of things often arises in which it is 

oneofnon- ^^^^^^'^ to determine, as a point of fact, whether the 
feasaDoe negligent act is one of non-feasance or of misfeasance. 
feasance Considered from the point of view of negligence, the dis- 
deter^ ^ tinction between an act of omission and an act of commis- 
mined sion is a purely arbitrary one. The one is as much an act 
of negligence as the other. Moreover, in one sense it 
might be said, that to omit to do what it is your duty to 
do — ^as to neglect to keep a road in repair which it is your 

1 Parsons v. Vestry of St. Matthew, L.R. 3 C.P. 66. 
« Municipality of PicUm v. Gddert (1893), A.C. 524; Municipal 
Council of Sydney v. Bourke (1895), A.C. 433. 
3 Brabant v. King (1895), A.O. 632. 



as a flBkct. 
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duty to maintain in repair — is as much misfeasance as non- 
feasance : and, on the other hand, that not to keep a road 
free from obstruction, which' it is your duty to keep un- 
obstructed, is as much non-feasance as misfeasance. It 
must, therefore, often be that acts of non-feasance and of 
misfeasance blend in such a way, as to blur the artificial 
distinction between them. 

The diflSculty of practically drawing a dividing-line 
between the two, is illustrated by the case of Bathurst v. 
Mdcpherson, 4 App. Gas. 256. A municipality, to whom 
the construction and management of the roads and streets 
was by statute transferred, had constructed a drain under 
the street which they allowed to fall into disrepair. This 
caused a hole to form in the street, into wjiich the 
plaintiff and his horse fell, and were injured. It was 
held that the plaintiff could maintain an action against 
the municipality. This case seems to run covmter to 
the established decisions, by holding the defendants liable 
for an act of . non-feasance, viz. not keeping the road in 
repair. It was, however, subsequently explained,^ by 
stating that the governing fact of the decision was, that 
the judges who decided it regarded the act complained of 
as one of misfeasance, and not of non-feasance. The ex- 
planation was worked out as follows: the municipality 
having under their powers constructed a drain which would 
cause a nuisance to the highway unless kept in proper 
repair, they were bound to keep their artificial work so as 
not to cause a nuisance ; and as they had neglected to do 
so, and caused thereby a nuisance in the highway, and 
were well aware that the nuisance existed, they were as 
much liable for a misfeasance as if they had directly 
made a hole in the road which constituted a nuisance 
to the highway. The line here drawn between non- 

* Municipality of Fictou v. Oddert (supra) ; Municipal Council of 
Sydney v. Bourke (1895), A.O. 433 ; Lambert y. Corporation of Lowestoft 
(1901), 1 Q.B. 590. 

H 
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feasance and misfeasance would appear to be a slender 
one. 

There are numerous decisions as to the liability of 
corporations, who besides being the road authorities are 
also the owners of the sewers, or are both the highway and 
the water authorities. Where an iron cover of a valve 
connected with a water main had been properly fixed in a 
highway by the defendants, who were both the road and 
the water authority, but by ordinary wear of the highway 
the valve-cover projected above the road, and the plaintiflfs 
horsa stumbled over it and was hurt ; it was held in Kent 
V. The Worthing Local Board, 10 Q.B.D. 118, in accordance 
with White v. Hindley Local Board, L.R. 10 Q.B. 219, that 
the plaintiff was entitled to recover; although the breach 
of duty there would appear, according to the ordinary 
classification, to have been an act of non-feasance. This 
case was, however, questioned in Moore v. Lambeth Water^ 
works, 17 Q.B.D. 462, and overruled by the C.A. in Thomp- 
soil V. Mayor of Brighton (1894), 1 Q.B. 332, which was a 
similar case. The road there had been allowed to wear 
away by the defendants, who were the road and sewer 
authorities, so that the cover of one of the manholes of a 
sewer projected above the roadway. The plaintiff, whose 
horse stumbled over it and was injured, was not allowed to 
succeed. The breach of duty was omitting to keep the 
road in repair ; and, it was held, that was the only breach 
of duty through which the accident occurred. This being 
a mere non-feasance on the defendants' part, they were 
not liable. " But for the only bresu^h of duty which can 
be imputed to the defendants," said Lindley, L. J., " I am 
now compelled to say that no action lies. The law on 
factory by this subject is, in my opinion, very unsatisfactory ; but 1 
Lmdley, cannot on that account declare it to be different from 
what it is." 

Lambert v. Lowestoft Corporation (1901), 1 Q.B. 590 
{ante, p. 97), also laid down that a local sanitary authority, 



The law 
on the 
point de- 
clared to 



Digitized by VjOOQIC 



MISFEASANCE AND NON-FEASANCE. 99 

in whom a sewer is vested by the Public Health Act, 1875, 

is not, in the absence of negligence, liable for an accident 

caused to a person passing along the highway owing to the 

sewer having got out of repair. A properly and carefully 

constructed sewer was made by private persons under the 

highway. Subsequently the sewer became vested in the 

defendants, and by the Act of 1875 the duty of repairing 

and keeping it so as not to be a nuisance was imposed upon 

them. The mortar in one of the joints of the sewer was 

worked away by rats, and this caused a cavity to form 

below the surface of the road. The existence of this 

cavity was not known to the defendants, and could not 

by reasonable care have been discovered by them. The 

plaintiff's horse, whilst passing along'^ the road, broke 

through the crust of the road into the cavity, and was 

injured. The defendants were held not to be liable. Lord 

Alverstone, C.J., explained Lord Herschell's remarks in the 

SydTiey case (ante, p. 96), in the passage quoted from it 

infra, by saying that it must be construed with reference 

to the subject-matter under discussion, and was not intended 

to lay down any general rule, that simply because an 

accident has occurred in a road due to a latent defect in 

a sewer, the defendants, whose duty it is to maintain the 

sewer, are liable apart from negligence. The passage 

cited from Lord Herschell's judgment was one where he 

was dealing with the Bathurst case (ante, p. 97). Lord 

Herschell said : ** The ratio decidendi [of the Bathurst case] 

was that the defendants had caused a nuisance in the 

highway. It was entirely independent of the questions 

whether there was an obligation to keep the highway in 

repair, and whether any person injured by the breach of 

such a duty could maintain an action. The case was not 

treated as one of mere non-feasance, and indeed it was not 

so. The defendants had created a nuisance. Having 

made the drain, and failed to keep it in such a condition 

that the road would not fall into it, they were just as 
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much liable as if they had made the excavation without 
constructiDg the drain, and the TX)ad had consequently sub- 
sided. If any person other than the defendants had lawfully 
made the drain and the same result had ensued, such 
person would undoubtedly have been liable to an action, 
just as much as if he had dug a hole in or placed an 
obstruction on the highway, and his liability would have 
been the same whether the municipality were or were not 
bound to repair the highway. The owner of land adjoining 
a highway has been held liable to an action if he digs 
a hole so close to the highway as to create a nuisance to 
passengers lawfully passing along it. Why should the 
municipality be less liable than any other person, in respect 
of the same acts, merely because the road is vested in them, 
and certain powers or duties in relation to its repair are 
committed to them?" But, as Lord Alverstone pointed 
out, in the Bathurst ease, not only might the plaintiff have 
recovered on the ground of negligence, but the defective 
drain had caused the road to become dangerous, and no steps 
had been taken by the defendants to prevent accidents, 
although they knew of the condition of the road. In 
Lambert's case the defendants had no such knowledge, 
nor could they by the exercise of reasonable care have 
gained it. In Whyler v. The BiTigham Rural District 
Council (1901), 1 Q.B. 45, the highway authority had done 
an act which amounted to a misfeasance, and were con- 
sequently held liable. They had removed a former fence 
which had been placed to protect the public using the 
highway, which was dangerous owing to its liability to 
be flooded. Shortly after the fence, on the advice of their 
surveyor, had been removed, the road was again flooded, 
and a man driving along it, drove into the ditch and was 
drowned. It was found as a fact by the jury, that the 
removal of the fence, and the way in which it had been 
done, was inconsistent with reasonable regard for the 
safety of persons using the road. 
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In Victoria Corporation v. Patterson (1899), A.C. 615, 
an act of misfeasance had been committed, by an officer of 
the defendant corporation, in weakening a beam which 
supported a public bridge; and thus a right of action 
accrued to the person injured by the bridge giving 
way. 

While tramway companies are bound under the Tram- Exception 
ways Act, 1873 (s. 28), to keep in repair the road between uabUity 
the lines, and eighteen inches beyond on each side ; they ^^^ °?°" 
can also, under the provisions of the twenty-ninth section, 
enter into a contract with the road authority to do 
these repairs. If they have entered into such a contract, 
the liability for injuries caused through non-repair to 
persons using such portion of the road is transferred to the 
road authority.^ This, therefore, forms an exception to 
the statement (ante, p. 95), that a local authority is not 
liable for non-repair of a highway. The accident to the 
plaintiffs carriage in Howitt's case (infra), for the damage 
to which he brought his action, arose from a rail projecting, 
owing to the road being out of repair. The duty to repair 
was thrown by the Act on the tramway company, and 
they have power, under the Act, to transfer that duty to 
the local authority, by entering into a contract with the 
Authority to do these repairs. The ordinary liability of 
the Authority is thereby disturbed; just as it was in 
Brabant v. King (ante^ p. 96). 

The fulfilment of the statutory duty enacted, does not in Other 
all cases, and under all circumstances, conclude the obligation bejoifd 
imposed. There are many cases where a railway company ^^ Vj"" 
is bound to take extraordinary precautions beyond those statute 
imposed by statute, owing to special dangers. Where a sharp ^^^ *"^^- 
comer, or any other cause prevents persons, who exercise 



1 Howitt V. Nottingham Tram Co,, 12 Q.B.D. 16; Alldred v. West 
Metropolitan Tram Co. (1891), 2 Q.B. 398; Bamett v. Fojplar Corpora- 
tion (1901), 2 K.B. 319. 
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ordinary prudence, from avoiding the danger of an approach- 
ing train ;^ and/ where a dark and foggy morning, at a 
place which was further obscured by smoke from neighbour- 
ing works, prevented persons, who used ordinary care, from 
seeing approaching trains ; ^ the state of things rendered 
it necessary to take extra precautions, and as they were 
not taken, the railway company were held liable. But 
where, although such extra precautions are not neces- 
sary, the defendants nevertheless voluntarily adopt them, 
Willes, J., in Skelton v. L. £ N.W, Ry.^ was of opinion, that 
if a person undertakes a voluntary act, he is liable if he 
performs it improperly ; but he is not liable if he neglects 
altogether to perform it. 

Whether an action lies against a person liable to repair 
a public way ratione ienurce, for special damage suffered 
by one of the public in coasequence of the way being out 
of repair, was not decided in Bundle v. Hearle (1898), 2 
Q.B. 83 ; but, Martin, B., in Young v. Davis, 7 H. & N. 760, 
at p. 773, said he should have been surprised if any case 
could be found which showed such an action to be main- 
tainable. In Bundles case (supra) it was found that the 
defendant was not liable to repair ratione tenuroe. This 
was the case where a stile in a public footpath was out of 
repair, whereby the plaintiff was injured. The defendant 
was the occupier of the fields through which the foot- 
path ran, and had occasionally done slight repairs to the 
path and to the stile. The mere repair of a fence, or wall, 
or stile, by a man for his own benefit, will liot, per se, and 
although his neighbour may also benefit by such repairs, 
impose on him any duty to continue to repair for his 
neighbour s benefit, when he no longer chooses to do so for 
his own. The habitual repair, however, by a man and his 
predecessors of a highway which periodically requires 

1 Bilbee V. L.B. & 8.0. By., 34 L.J.C.P. 182. 

* James v. G, W. By., note 3, p. 634, in the report of SMton v. 
L. & N.W. By., L.R. 2 C.P. G31. 



Digitized by VjOOQIC 



LIABILITY RATIONE TENURiE. 103 

repair, would be evidence to cast the duty of repairing 
upon him.^ But there was held not to be suflScient evidence 
as regards the repair of the footpath to make the defendant 
liable to repair ratione tenuroc,^ 

1 Reg. V. Barlcer, 25 Q.B.D. 213. 

2 And see Hudson v. Tabor, 2 Q.B.D. 290. 
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The connection between the injury and the alleged 
negligence. 

From a study of the definition of negligence it will be seen, 
that no action arises if the alleged negligence was not the 
act of negligence out of which the injury arose. It would 
hardly seem to require authority to establish the proposition 
that you may be as negligent as you please in the abstract, 
but that if the injury which is the subject-matter of the 
action, is in no way connected with any of those acts of 
negligence, the action cannot succeed. The diflSculty, 
however, lies in applying that proposition. Thus, if a 
railway company are guilty of some act of negligence, but 
there is no evidence to connect that negligence with the 
accident in respect of which the action is brought, there is 
no evidence to go to the jury, and the railway company 
are not liable. Moreover, as the plaintiff is bound to prove 
affirmatively that the injury was due to the defendants' 
negligence in order to sustain his action, he does not 
establish that proof by showing circumstances which are 
equally consistent both with the existence, and with the 
non-existence, of negligence. Thus it was held in the House 
of Lords, in the case of Wakelin v. L. & 8.W, Ry., 12 App. 
Cas. 41, that the railway company were not liable under 
the following circumstances. The action was brought by 
an administratrix. A railway line crossed a footpath on 
the level, and was guarded by gates attended to by a 
watchman during the day, but there was none placed 
there during the night. The plaintiff's husband was found 
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dead on the line near the level crossing at night, he having 
been killed by a train which carried the usual head-lights, 
but which did not whistle, or give warning of its approach. 
No evidence was tendered showing how the deceased got 
on to the line. It was held, that even if it were assumed 
that there was evidence of negligence by the company, 
yet there was none to connect such negligence with the 
occurrence of the accident ; and that the company, there- 
fore, were not liable. The evidence given was equally 
consistent, either with the supposition that the deceased 
himself ran against the engine, or that the engine ran 
against him. 

The diflSculty under which a judge lies in determining. Facts 
on a complicated state of facts, whether the evidence tending insistent 
to show negligence is of equal weight with that which Jf*'^ '^^sr- 
tends to negative the existence of negligence, and that, ^th none, 
therefore, the matter should be withdrawn from the jury, ^®ft^^ 
has often been pointed out by the judges. Unless thejwyto 
application of this rule is tolerably obvious, it is now 
seldom resorted to; and the question is left to the jury, 
and ought to be left to them (unless there is no negligence 
at all), to say what inference is to be drawn. In Wakdin*8 
case, however, it was considered to be beyond doubt, that 
the plaintiff had not proved sufScient to establish a case of 
negligence against the defendants out of which the accident 
arose. 

Another case, where it was held that the accident was 
not shown to have arisen out of the defendants' negli- 
gence, and the plaintiffs action therefore failed, is Davey 
V. L. & S.F. jRy., 11 Q.B.D. 213; 12 Q.B.D. 70. But 
both WahiVMs case (ante, p. 104) and Davey' a case, dealt 
with questions of contributory negligence, which are after- 
wards discussed (posty p. 122). The decisions in Davey*8 Dav€y*$ 
case, and subsequently with regard to it, serve well to ^*^' 
illustrate how hard it is, even for trained legal minds, to 
compass the diflSculty of applying the rules as to negligence. 
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As in Wakelin's case^ so here, there was a level crossing 
over a public footpath. In the afternoon of the day of the 
accident, the plaintiff, while crossing from the down to the 
up side of the railway, was knocked down at the crossing 
by the defendants' train on the up line. It was impossible 
for any one crossing from the down side to see a train 
coming, until he got within a step or two from the down 
line, as certain buildings blocked out his view. But any one 
standing on the down line or the six-foot had an uninter- 
rupted view up and down the line for several hundred 
yards. The plaintiff said, that before crossing, he looked 
along the down line, but admitted he did not look along 
the up line, and that if he had looked, he would have seen 
a train coming. The engine-driver did not whistle. There 
was a gate-keeper, a servant of the defendants', at the 
crossing, standing there talking to some boys, and he had 
a red flag furled in his hand, but he gave no warning to 
the plaintiff. His duty was to open and shut the gates 
for carriages, and not to warn foot-passengers. 

Huddlestone, B., non-suited the plaintiff. In the Court 
above. Lord Coleridge, C.J., and Denman, J., thought, 
on the undisputed facts, there was no negligence by the 
defendants, and the accident was solely occasioned by the 
plaintiffs own negligence in not looking along the up line 
before he crossed it. On the other hand, Manisty, J., 
thought the case should be left to the jury, as there was 
evidence of negligence on the part of the defendants, out 
of which the accident arose. In the Court of Appeal, all 
three judges thought that there was evidence of negligence 
by the defendants; but while Baggallay, LJ., said that the 
feeling in his mind was that there was no contributory 
negligence on the plaintiffs part, but that he would not go 
so far as to say there was not evidence of it for the jury, 
and therefore the case ought to be left to them ; the facts 
presented themselves to the minds of Brett, M.R, and of 
Bowen, L. J., as showing conclusively, that the plaintiff had 
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brought about his injury by his own contributory neg- 
ligence. Nor was this the only difference manifested as 
arising upon the facts. The plaintiff complained that he 
had been misled because the gate-keeper (who was standing 
in a position to see the up train coming) gave him no 
warning. Baggallay, L.J., admitted that plea, so far as 
thinking that the jury ought to take that circumstance 
into consideration in coming to a conclusion whether there 
was contributory negligence by the plaintiff which would 
disentitle him to a verdict. The other two judges thought, 
however, that as it was no part of the gate-keeper s duty 
to warn foot-passengers, his duty being confined to the 
statutory one of allowing and preventing carriages crossing 
the line, it was impossible for the plaintiff to say, even if 
he had been misled, that in the circumstances any reason- 
able person exercising ordinary care would have been 
misled ; and he had no right to suppose that the gate- 
keeper was there for the purpose of warning foot-passengers. 
It is somewhat curious that in this connection the fact was 
not ascertained (according to the report) whether the gates 
were closed or not. Probably if they had been open the 
plaintiff might have been misled into a feeling of security, 
while if they had been closed, this ought to have been a 
warning to the plaintiff, sufiicient in itself that a train was 
approaching.^ Davey's case, however, was subsequently held 
in Brown v. (?. W. Ry., 52 L.T. 622, to have been wrongly 
decided ; the judges in the latter case holding, that if a 
plaintiff gives evidence of the defendant's negligence, and 
also evidence which may or may not be considered to 
be evidence of his own contributory negligence, the case 
ought not to be withdrawn from the jury; and they 
followed the case of Wright v. M. By., W.N. Feb. 28, 1885.^ 

1 As to instances of a plaintiff being misled by the conduct of the 
company's servants, see further, " Level Crossings " (Chap. xxiv.). 

* Note. — I am informed by the counsel fur the plaintiff in Brovin's 
case, that the case went to the Court of Appeal, and was there affirmed ; 
but there appears to bo no report of the case on appeal. 
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Brett, M.R, who took part in the majority judgment given 
in Davey's case, is reported in Wright's case to have 
remarked, somewhat quaintly, when there referring to 
Davey's case: "That if it is any pleasure to anybody to 
hear him say so, after mature consideration he considered 
that Manisty, J. (the dissentient judge below), and Baggal- 
lay, L.J. (who dissented in the Court of Appeal), were right 
in that case, and his judgment was one he regretted." 

The judicial discrepancies of opinion in this case are 
sufficient to make no one despair of being right, or dis- 
couraged by being wrong, in applying the law of negligence 
to the facts upon which he has to advise. 
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The doctriTie of presumptive negligence. 

Although it is necessary for the plaintiff to give aflirma- 
tively some evidence of the defendant's negligence upon 
which to base his case, sometimes the happening of the 
accident is in itself evidence of negligence; res ipsa 
loquitur, and a case of negligence is established caUing 
upon the defendant for an explanation. In these cases the 
accident is of such a nature^ that no evidence of negligence 
is necessary to make a pHmd facie case ; for a presumption 
of negligence arises from the mere fact of the accident. 
When this occurs, while it is of course open to the 
defendant to show that the accident was not due to his 
Diligence or that of his servants, if no such explanation 
is given, the plaintiff will have established his case and 
be entitled to a verdict. The facts must lead to the pre- 
sumption, both that an act of negligence has occurred, and 
also that such negligence is attributable to the defendant ; 
and if they do, a prima facie case is established. It would 
be unreasonable in such a case, where the plaintiff has no 
means of knowing how the injury was occasioned, while 
the defendant has all those means and withholds them, to 
require the plaintiff to prove anything beyond the happen- 
ing of the accident. 

Thus, while a plaintiff was walking along a street before A barrel 
a flour-dealer's premises, and was injured by a barrel of failing on 
flour falling upon him from an upper window, it was held plai°*iff 
that this was a case where the mere fact pf the accident, walking 
without proof of the circumstances under which it occurred, ^J^^ 
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was evidence of negligence to go to the jury in an action 
against the €our-dealer for his or his servants' negligence. 
It was clear that the barrel of flour was in his custody, and 
he is responsible for his servants who had control over it. 
A pi'imd facie case thereupon arose from the fact of the 
barrel falling on the plaintiff; and the plaintiff was not to 
be called upon to show how it fell : Byrne v, Boadle, 33 
L.J. Ex. 13. "No doubt," said Bramwell, B., "the pre- 
sumption of negligence is not raised in every case of injury 
from accident; but in some it is. We must judge of the 
facts in a reasonable way; and regarding them in that 
light, we know that these accidents do not take place 
without a cause, and in general that cause is negligence." 

Welfare v. i. cfc B, Ry,, L.R. 4 Q.B. 693, illustrates one of 
the cases where injury from accident does not raise a pre- 
sumption of negligence ; and, in addition, it presents some 
rather remarkable features. The plaintiff went to the defend- 
ants* railway station for the purpose of travelling by their 
railway, and having asked one of their porters about the 
departing trains, he was directed by him to look at the 
time-table on a wall under the portico of the station. 
While there, a plank and a roll of zinc fell through a hole 
in the roof upon him, and injured him; and at the same 
time a man was seen on the roof. This was all the evidence 
the plaintiff gave, and he was non-suited, the non-suit 
being upheld on appeal. The grounds for this decision 
were stated variously, apart from the question whether the 
man causing the injury must be taken to be the company's 
servant. It was said that the only negligent act suggested 
was, that the defendants allowed a man to go on their roof 
when it was not sufficiently strong to bear his weight ; but 
it was not shown by the plaintiff " either that the company 
knew, or had the means of knowing, or were bound to take 
steps to know, the state in which the roof was," said 
Cockburn, C.J. He said, too, that it does not follow 
because a man is directed to repair a roof, that the person 
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giving that direction knows the roof to be in such state 
as not to be able to bear the workman's weight. And he 
held that, " there is nothing to show an absence of reason- 
able care on the part of the company to ascertain in what 
state the roof was." Mellor, J,, put it on the ground that 
there was no " act of negligence on the part of the man on 
the roof; and it is consistent with all the facts that the 
falling of the plank and zinc was a pure accident," Lush, 
J., agreed that the maxim respondeat superior could not 
apply, as there was no evidence that the man was guilty 
of negligence. Nor was there anything, he considered, to 
justify the conclusion that the company had been guilty of 
negligence in allowing the man to go on the roof. Black- 
bum, J., while agreeing in that view said, in answering the 
point made on the plaintiffs behalf, that the defendants had 
a duty to perform towards the plaintiff, and could not relieve 
themselves of responsibility by employing a contractor;^ 
that there was no duty on them to ensure that the plank 
should not fall. " Their duty is to take reasonable care to 
keep their premises in such a state as that those whom 
they invite to come there shall not be unduly exposed 
to danger." No evidence was given to show that the 
premises were dangerous, and no evidence that the defend- 
ants were aware that the roof was unsafe to send a man 
on it; and therefore, in his lordship's view, the plaintiffs 
case was insufficient. 

If the injury was the result of a mere accident, that 
would be a full and complete answer to the case. There 
would be no negligence by the man on the roof, and there- 
fore nothing in the way of negligence which he could pass 
on to the company so as to make them liable. But as 
regards the question whether the defendants had themselves 
been negligent; should it be necessary, if the injury had 
not been a mere accident, for the plaintiff to show that the 
defendants were aware that the roof was not in a state to 
* See ante, p. 83. 
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bear the man's weight, it seems hardly conceivable that 
a stranger could ever succeed in showing this; and to hold, 
as a matter of law, that the defendants had not the means 
of knowing the condition of their own premises, appears 
to go rather beyond the other cases dealing with the duties 
towards persons invited upon premises; and those which 
show that defendants cannot say that they are ignorant as 
a fact of a danger, when they have neglected the means of 
ascertaining it. 

There was a further point mooted in this case, but not 

actually decided, which is noticed later on {post, p. 114). 

Seott V. Byrne v. BoacUe (aupra) in no way depends upon the 

^^^^ fact that it was a highway along which the plaintiff was 

passing. The same principle was held to apply, where the 

plaintiff, while on the defendants' premises in the execution 

of his duty, was injured by some bags of sugar falling on 

him from a crane fixed over a doorway, under which he 

was passing. The majority of the judges held that, as the 

accident was one which did not happen in the ordinary 

course of things to persons using machinery with proper 

care, it afforded reasonable evidence of negligence, when no 

explanation was given by the defendants as to how the 

occurrence happened.^ 

ScoiVscase This case was distinguished by the Privy Council in 

J^*ib^ in *^® ^^^ olMoffatt V. Batenuin, L.R 3 P.O. 115, which does 

Moffait Y. not present much similarity to the facts of Scott v. London 

a eman. j)^^ Company. The facts of this case are stated ante^ 

p. 62, and they were held not to establish any prima facie 

case of negligence. After describing Scotfa case, and 

showing that that case applied where something happened 

which does not ordinarily happen if proper care is taken, 

Lord Chelmsford said : " But this case is very different. 

There is nothing more usual than for accidents to happen 

in driving without any want of care or skill on the part 

of the driver, and, therefore, no pHmA facie presumption 

* Scott V. London Docks Company, 34 L.J. Ex. 220. 
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of negligence having been raised, their lordships think 
that it was necessary for the plaintiff in the case to 
give aflSrmative evidence of there being gross negligence 
on the part of the appellant occasioning the accident." 
That the accident occurred from any negligence what- 
ever on the defendants' part, the petitioner had not 
shown. 

On the other hand, as an instance of the happening of Keamey'n 
an event so unusual as to raise a presumption of negligence, ^^^'^ 
Kearney v. L.B. & 8,0. By., L.R. 5 Q.B. 411, affirmed 6 Q.B. 
759, affords an illustration. The plaintiff was passing 
along a highway under a railway bridge of the defendants'. 
This was a girder bridge resting on a perpendicular brick 
wall with pilasters. A brick fell from the top of one of 
the pilasters, on which one of the girders rested, and 
injured the plaintiff. A train had just previously passed 
over the bridge. This was held (with one dissentient, 
Hannen, J.), in the Queen's Bench, and unanimously in 
the Exchequer Chamber, sufficient to show a prima 
facie case of negligence. The defendants' duty was to 
use due care in keeping the bridge in proper repair, so 
as not to injure persons passing along the highway ; and so 
unusual an occurrence as a brick falling, was priTnd facie 
evidence of a neglect of this duty, from which negligence 
could be inferred. Cockbum, C.J., in the Court below, 
while being of opinion that this was a case to which the 
maxim res ipsa loquitur applied, added : " it is certainly as 
weak a case as can well be conceived in which that maxim 
could be taken to apply." The judgment in the Exchequer 
Chamber did not appear so to characterize it. And 
when the nature of the duty upon the company is ascer- 
tained to be, to keep the bridge in such a state as to be 
innocuous to persons passing under it, the fact that a 
brick fell from it after a train had passed over it, does not 
appear to be a particularly weak case to establish, prima 
facie, that the defendants had neglected to perform that 

I 



Digitized by VjOOQIC 



114 



THE LAW OF NEGLIGENCE. 



Other 

iostanoes 

of pre- 

Bumptive 

negli- 

genoe. 



duty; when no explanation whatever is given by the 
defendants to account for the brick fallinor. 

Other instances of presumptive negligence arise where 
a collision occurs between two trains both under the 
control of the same company;^ where both train and 
railway are under the management of the same company ; ^ 
where a door of a railway carriage flies open when the 
passenger puts his hand upon it.^ Where a house being 
repaired or constructed, something falls from it upon a 
person passing by, which in the ordinary course of doing 
such work ought not to have fallen ; and where an article 
likely to do damage is put in a wrong place, and damage 
is done, a prima facie case arises against those who are 
responsible for its being in its right place, and under 
proper control. These latter instances are put by Pollock, 
C.B., in his judgment in Byrne v. Boodle, 33 L.J. Ex. 13 
{ante, p. 110). It that case, it may be noted, the defendants' 
counsel strenuously urged arguments, based on a technical 
view of the matter, against any presumption of negligence 
arising; but they were met by the declaration of the 
judges that the matter must be looked at in a reasonable 
way ; that, reasonably speaking, such accidents are known 
to arise from some cause, which generally is negligence ; 
and that the plaintiff* cannot know how the accident arose ; 
while the defendant does, if ho chooses to explain the 
matter to the jury, 
la it a pre- But in Welfare's case (ante, -p. IIQ) the question was 
of ^wThat discussed, whether a presumption arises that a person 
a person repairing a roof is the servant of the occupier of the 
a roof ia premises. No evidence had been offered that the man on 
Bem^t of ^^® ^^^^ ^^® * servant of the railway company ; which was 
the occu- one of the grounds on which the case had been withdrawn 
prendseB?^ from the jury. Cockburn, C.J., said : " I agree that where 

1 Skinner v. L,B. & S.C. By., 5 Ex. 787. 

2 Carpue v. L,B, d' S,C. By,, 13 L.J.Q.B. 133. 

3 Gee V. Metropolitan By,, L.R. 8 Q.B. IGl. 
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a thing is being done upon the premises of an individual 
or a company in the ordinary course of business, it would 
fairly be presumed that the thing was being done by a 
person in the employment of the principal for whose 
benefit the thing was being done ; but, in the case of work 
of this description, it seems to me that that principle would 
not apply, because it is a matter of universal knowledge 
and experience that in a great city like this (the accident 
happened at the London Bridge Station) persons do not 
employ their own servants .to do repairs to the roofs of 
their houses or buildings ; they employ a builder whose 
particular business it is to do it. That being a matter of 
universal practice, and of universal and common know- 
ledge, I think this is a circumstance which the judge ought 
to take into account in determining whether there is 
evidence to go to the jury or not ; but I do not think it 
is necessary to decide this case on this particular point." 
Blackburn, J., added : " I quite agree with what my lord 
has said with reference to the normal state of things, that 
people who are employed to repair roofs are independent 
tradesmen, and not mere servants ; and the onus of proving 
that this man was the servant of the company was on the 
plaintiff, and he is not to be presumed to be so ; it must 
be proved because it is an exceptional case." 

If this view is sound, it would be taken as a presump- 
tion of law, that persons engaged in repairing premises 
are not the servants of the owner or occupier of the 
premises, and if an accident arises from the negligence of 
such persons in the course of their occupation, the occupier 
of the premises would have no case to answer, until it be 
shown that the negligent person was his servant ; and he 
is not called upon to prove that the negligent person was 
not his servant. The test suggested by the C.J, appears 
to be whether the act complained of was being performed 
as part of the ordinary business carried on at the premisea 
If it was not, no prima facie case arises against the 
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occupier. What kind, and what extent of repairs fall 
within or outside ** ordinary business," or whether every- 
thing in the nature of repairs is sufficient to raise the 
presumption, or whether the presumption arises only as 
regards repairs to a roof, is undetermined. The diflSculty 
of knowing what " ordinary business " includes, is en- 
hanced in these days, when businesses are becoming "self- 
contained," in that everything connected with their being 
carried on, is often now undertaken under one general 
control " Universal knowledge " and " universal practice " 
undergo alterations in the course of time. 
Where a In Christie v. Origga, 2 Camp. 79, where a coach over- 

ly, turned, Mansfield, C.J., said, that the plaintiff had done 
*^^» enough in giving proof of the accident ; and that it was 
facie case for the defendant to prove that the coach was sound, and 
°^®' the coachman skilful. As a general rule, where an accident 
occurs which, in the nature of things, does not occur with- 
out negligence, the onus is upon the defendant to show 
that it was not occasioned by his negligence. In cases of 
railway accidents to passenger trains, besides those of 
collisions between trains of the same company, it is some- 
times sufiScient to prove the accident in order to establish 
a prima facie case, which the defendants must answer. 
But that is, when the facts disclose that something has 
happened which does not happen when ordinary care is 
taken ; for that is evidence of negligence.^ 

In Bedhead v. Midland By., L.R. 4 Q.B. 379, in which 
case the defendants were absolved from liability because 
the accident arose from the breaking of the tyre of a wheel 
in which there was a latent defect not discoverable by 
ordinary skill and foresight, the plaintiff's privna facie 
case was established by giving proof of the occurrence of 
the accident. The onus was then on the defendants to 
show how the accident happened, and that it was not due 
to their ijegligence ; an onus they discharged by calling 
* Per Brett, J., (7ce v. Metropolitan By., L.B. 8 Q.B. at p. 175. 
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numerous witnesses to show that the tyre had been 
properly examined without disclosing any defect ; that no 
skill could have detected it ; and that it was a fit tyre as 
far as skill could make it so. But all this the defendants 
had to do, merely upon the plaintiff proving that he was 
a passenger, and his train had sustained an accident by 
which he was injured. 

It was suggested in one case, where the pl€Lintiff was Railway 
in a train which was at a standstill in the defendants' ^^^g 
railway station, and was there run into by another train, paBsen- 
that because other companies had running powers over the fines over 



which 



line, the mere proof of the accident did not establish a ^^^^^ 
prima facie case of negligence on the defendants' part panies 
The accident, it was urged, might have been the result of inning 
another railway company's negligence. But this was held powers, 
to make no difference. The plaintiff's case was sufficient 
to call upon the defendants for their answer, and if they 
desired to exonerate themselves by showing that the 
accident was entirely due to another's negligence, the mere 
proof of the accident the plaintiff had met with while a 
passenger in the defendants* train, was enough to cast the 
onus upon them of proving this.^ The presumption was, 
in the absence of evidence to the contrary, that the train 
which ran into the plaintiff's train was under the defendants' 
control. 

In Meux'a case {ante, p. 64), where a railway company's 
porter let a passenger's portmanteau fall on the line, so 
that it was damaged by a train running over it, this fact 
supplied in itself presumptive evidence of negligence. *' It 
is not usual," said Esher, M.R., " for porters to let things 
fall on the line, and unless there were some explanation of 
how it had happened, any one would say that there was 
negligence, and we ought so to find." 

It will be found throughout the cases, that it always 
goes to the building up of a yrima fade case, when no 
" Ayles V. S.E. By., L.K 3 Ex. 146. 
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explanation is offered to account for the happening of 
something, which does not happen in the ordinary course. 
Primd In the case of a bailee for hire, who returns the thing 

againlrt*^ hired in a damaged condition, it is, however, not generally 
boUees. sufficient for the bailor to show this, without giving 
evidence of the bailee's negligence, or, at all events, show- 
ing that a reasonable inference arises that the damage was 
so occasioned.^ In a case where the plaintiff proved that 
he let a horse out to hire, and it was returned with broken 
knees in consequence of a fall while in the defendant's 
possession, though the plaintiff proved that the horse, 
which had frequently been let out to hire, had never had 
a fall before, this did not raise a prima fade case of 
negligence against the defendant; and no evidence being 
given by the plaintiff, he was non-suited.* But where the 
damage is such as would generally be attributable only to 
the hirer's negligence, this would be sufficient to establish 
a prima facie case against him. 

It is always extremely probable that it is not in the 
letter's power to give specific evidence of the negligent 
treatment of a thing while it has been in the hirer's 
custody and control ; and this practical difficulty is gene- 
rally recognized. Only slight evidence of negligence would 
be required in order to place on the hirer the onus of 
showing that he had not been negligent, and of explaining 
how the damage arose. Some evidence, however, from 
which negligence may at least ;be reasonably inferred as 
the cause of the injury, must be given to establish a prima 
facie case against the hirer. 

But in all cases, if the facts do not show that the 
damage could only have arisen from an absence of ordinary 

" Earris v. Packivood, 3 Taunt. 264; Marsh v. J3brwc,5B. & C. 322. 

2 Cooper V. Barton^ 3 Camp. 5, n. Mr. Beven, in bis work on " Negli- 
gence,^ cites some Scotch cases where the onus bas been cast upon the 
hirer merely by proof of the return of the thing hired in a damaged 
state. Beven on *' Negligence,'' 2nd ed., p. 961, et seq. 
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care, it is necessary for the plaintiff to establish a case 
from which it may reasonably be inferred that it sprung 
from the defendants negligence. "I go further," said 
Willes, J.,^ " and say, tliat the plaintiff should also show 
with reasonable certainty what particular precaution should if the 
have been taken." If the facts proved by the plaintiff ^^^^^j^J® 
leave it in doubt whether the accident arose from the copsistent 
defendant's negligence, or from some other cause, it was being neg- 
said in Phdpa v. G,E. Ry., 21 L.T., N.S. 443, that no prima ^^?^^»^% 
fdcie case is made. In such case it could not be reasonably being 
inferred that the accident was due to the defendants' ^^^"^ 
negligence. focie case 

It is not enough, therefore, to show that damage may ^^^ / .^ 
have occurred through the defendant's negligence. Where sufficient 
the thing causing the damage is shown not to be under the {j^jf^ 
defendant's control, in contradistinction to Scott v. London prtmd 
Docks Co.? where it was under the defendants' management, to^ghow ' 
and the damage must have arisen from some neglect with J^®-* ^ ^®" 
r^ard to its management, the principle of presumptive may have 
negligence does not apply. A woman was bitten by a dog ng^nt!*^^ 
on the platform of a station belonging to the defendants, plaintiff 
The dog had shortly before flown at another woman on the ^^^^^^ ^ 
platform, and a little later attacked a cat in the signal- at a rail- 
box near the station, and had been kicked out by the ^taUon. 
porter. Nothing more was seen of the dog until, more 
than an hour later, it appeared on the platform, and bit 
the plaintiff. It was not suggested that the company's 
servants ought to have done anything which they neglected 
to do, and the dog was shown to be a stray one. It was 
held, that the jury were not justified in finding that the 
company had been negligent in keeping the station leason- 
ably safe for passengers.® 

> Daniel v. Metropolitan By.j L.R. 3 C.P. at p. 222. The decision in 
this case was reversed (L.R. 5 H.L. 45), but not on the point that the 
plaintiff had established a prima facie case. 

2 Ante, p. 112. 3 Smith v. G.E. i?y., L.R. 2 C.?. 4. 



Digitized by VjOOQIC 



120 THE LAW OF NEQLIQENCE. 

The Omni' Where, however, a passenger in an omnibus was injured 
us ease. -^^ ^^^ ^^ ^^^ horses kicking through the front panel of 
the vehicle, the duty of a proprietor of a public carriage 
being to provide fit horses, and a horse that is a kicker 
being unfit; the mere happening of the accident was 
considered suflScient to make a prima facie case, without 
showing that the proprietor was aware of the unfitness.^ 
It is true that it was also proved that there were other 
marks of kicks on the omnibus, and this called for an 
explanation. But Bovill, C.J., was content to rest his 
decision on the ground first mentioned. 

It is always necessary, in coming to a conclusion 
whether a prima facie case has been made, to ascertain 
the nature of the duty of which a breach is alleged. 
Where, therefore, in the omnibus case, the absolute duty 
is to supply horaes fit for the purpose of safely drawing 
the vehicle, the mere fact of the accident having been 
caused by a kicking horse, and therefore one not fit for 
the purpose, establishes a prima facie case, which calls for 
an answer. 
Bird V. The making of a prima fade case of negligence is, of 

^' course, not conclusive of the defendant's negligence; but 
the decision in Bird v. 0,N. By., 28 L J. Ex. 3, is sometimes 
referred to as showing, that though the plaintiff may have 
established ti, prima fade case, yet where the accident may 
have arisen from some unexplained cause, the plaintiff is 
called upon to give some further proof of negligence. But 
the finding of the jury in that case was peculiar, and in 
effect amounted to a verdict that the defendants had not 
been guilty of negligence. Bird's case does not show that 
where a prima facie case is made and not rebutted, the 
plaintiff, to succeed in his action, must go beyond this. A 
train ran off the line, and a great deal of evidence was 
given on both sides as to negligence. This was left to the 
jury by the presiding judge; and their verdict was a 
1 Siimon v. L.G.O. Co., L.R. 8 C.P. 390. 
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specifiJ one, somewhat curiously expressed. They found 
" for the defendants, because there was not sufficient 
evidence as to the cause of the a^Hsident." This verdict 
was construed by the Court of Exchequer as being " sub- 
stantially a finding for the defendants, on the ground that 
there was no negligence." That being so, the prima fade 
case made by the plaintiff had been successfully rebutted, 
and the case established no new principle. It forms 
merely an illustration of the undoubted fact that, though 
you may have a prima facie case of negligence, it may not 
be strong enough to meet the evidence produced by the 
defendant to show that he was not guilty of negligence. 
But in the course of the argument, the judge intimated an 
opinion, that where the accident is shown by the plaintiff's 
evidence to have been of a nature consistent with an 
absence of negligence, no prima facie case of negligence is 
established, which is in accordance with Phelp^s case (ante, 
p. 119); for no duty is shown to have been neglected. 
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Contributory negligence. 

What con- When the plaintifTs own negligence is a factor .directly 

negSgence contributing to the accident, so that without it the accident 

'»• would not have occurred, then, although the defendant may 

also have been negligent, he is not liable. Such negligence 

on the plaintiff's part constitutes a good defence to his 

action, and is called contributory negligence. 

But it has been pointed out (ante, p. 23) that even if 
the plaintiff be negligent, the defendant is still bound to 
exercise reasonable care in order to avoid an injury ; and 
he is not excused from taking care, merely because the 
plaintiff has, by his own negligence, brought about an 
unusual or awkward condition of things.^ If, therefore, 
I cross the street in a negligent manner, the driver of a 
coach is not exempt from liability if he could, by the 
exercise of ordinary care, have avoided causing me any 
injury. 

Conversely, if the defendant is negligent, I am not 
entitled to get myself injured so as to saddle him with 
liability, if, by exercising reasonable care, I could have 
avoided an injury. " One person being in fault will not 
dispense with another's using ordinary care for himself," 
said Lord Ellenborough.* 

Lord Justice Lindley, in The Bernina No. 2, 12 Prob. 
Div. at p. 89, formulated the law as follows: *'A is 

1 Davits V. Mann, 12 L.J. Ex. 10. 

2 BuUerfield v. Forrester, 11 East. 60. 
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injured by B by the fault more or less of both combined, 
then the following distinctions have to be made : — 

'*(a) If, notwithstanding B's negligence, A, with reason- 
able care, could have avoided the injury, he 
cannot sue B : Butterfidd v. Forrester (supra) ; 
Bridge v. Grand Junction By. Co., 3 M. & 
W. 244 ; Dowell v. General Steam Navigation 
Co., 5 E. & B. 195. 
" (6) If, notwithstanding A's negligence, B, with reason- 
able care, could have avoided injuring A, A 
can sue B: Tuf v. Warman, 27 L.J.O.P. 322; 
Badley v. L. S N.W. By,, 1 App. Cas. 754; 
Davies v. Mann, 10 M. &. W. 546 (supra). 
** (c) If there has been as much want of reasonable care 
on A's part as on B's, or, in other words, if the 
proximate cause of the injury is the want of 
reasonable care on both sides, A cannot sue B." 
The fact is, in this case it is not true for A to say he 
has been injured by B's negligence; he can only say he has 
been injured by B's negligence in addition to his own 
negligence, and that unless these two circumstances had 
combined, he would not have met with his injury. A 
cannot show that his injury is attributable to B's negli- 
gence, and cannot therefore make good his case against B. 

Lindley, L.J., goes on to express inabDity to under- The 
stand why in such case the damage should not be appor- e^^aii 
tioned; and he points out that no reason for it can beliabauy 
discovered. So looked at, there does not seem to be any negligence 
reasonable explanation why a defendant, who also con- ^i^^^f*^^ 
tributes to the accident by his negligence, should be has been 
exempt from liability. But his liability could only apply in ^ni^bu- 
so far as that contribution extends; and there remains the t?ry neg- 
practical difiBculty of determining the measure of that ^^^^^' 
liability, and of assessing the extent of his act as a 
contributory cause to an accident which, presumably, 
would never have occuned at all without the concurrent 
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act of negligence on the plaintiff's part. The foundation 
of actionable negligence must, of course, be that damage 
has been sustained by the plaintiff. A man may be 
negligent with impunity, so long as his negligence is not 
the proximate cause of injury to another. It seems difficult 
to ascertain, on any practical basis, what accruing damage 
a plaintiff has sustained from a defendant's negligence, if 
no damage would have ensued had the plaintiff not himself 
been negligent. 
The This difficulty is, however, roughly surmounted by the 

Admiralty ^(jmiraKiy x\x\q^ which gives half damages in the case of 
a collision of ships, where both vessels are equally at fault 
But elsewhere than in the Admiralty Court the position 
remains as pointed out by the Lord Justice : " It is difficult 
to see the justice of exonerating the defendant from all 
liability in respect of his own wrong, and of throwing the 
whole liability on some one who was no more to blame 
No con- than he." The hardship, his lordship thinks, proceeds 
betweeiT ^^^^ ^^® ^^^ ^^^^ prohibits contribution among wrong- 
joint tort- doers. This rule is, however, not pushed to the extent of 
depriving a man of his remedy who has sustained part of 
his injuries by an act of negligence of his own, provided 
that his negligence has not in any degree contributed to 
the immediate cause of the accident Pollock, C.B., in 
delivering judgment in Qreenland v. Chaplin (ante, p. 
23), 19 L.J. Ex. 293, lays this down clearly, his opinion 
being expressed on consideration, and after having directed 
the jury in that case on a contrary view. "I entirely 
concur," he said, "that the man who is guilty of a wrong^ 
who thereby produces mischief to another, has no right to 
say * part of that mischief would not have arisen if you 
had not been yourself guilty of some negligence ; ' and I 
think that where the negligence did not in any degree 
contribute to the immediate cause of the accident, negli- 
gence ought not to be set up as an answer to the action ; 
and certainly I am not aware that according to any 
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decision that has ever occurred, the jury are to take the 
consequences and divide them in proportion according to 
the negligence of the 9ne or of the other of the party." (See 
also Rigby v. Hewitt, 19 LJ. Ex. 291.) 

Radley v. L. <b N.W, By., 1 App. Cas. 754 (ante, p. 23), Radley'i 
is a good illustration of the principle that though a plaintiff 
may be negligent, and his negligence may have contributed 
to the accident, yet the defendant is not excused from 
liability, if by the exercise of ordinary care he could have 
avoided the accident. The plaintiffs, colliery owners, had 
a siding on the defendants' railway line, over which was 
a bridge belonging to the plaintiffs, eight feet high from 
the ground. The defendants ran some trucks on this 
siding, which were loaded to a height of eleven feet ; and 
the jury found that the plaintiffs had been negligent in 
allowing the trucks to remain there. The next day the 
defendants negligently pushed these trucks up against the 
bridge and broke it down. Notwithstanding the plaintiffs' 
contributory negligence, they were held entitled to recover. 
Ordinary care and diligence on the part of the defendants 
would have made the accident impossible. 

But if the negligence which the plaintiff contributes Bowen, 
towards the resulting accident is of such a nature that, J^^J^'^'^^t 
without it, the defendant's negligence would not have of the 
injuriously operated, then the immediate cause of the^^^"^ 
accident is not brought about by the defendant's act, and tnbutory 
he is not liable. "Contributory negligence in a plaintiff gence. 
only means that he himself has contributed to the accident 
in such a sense as to render the defendant's breach of duty 
no longer its proximate cause." ^ 

If the evidence given is equally consistent with the 
injury having been caused by the plaintiff's negligence as 
with the defendant's, the plaintiff"s case fails ; because he 
has not shown that the injury sustained is attributable to 
the defendant's negligence: WaJcelin v. L, <& S.W. By., 

* Per Bowen, L.J., T/wmas v. Quarter maine, 18 Q.B.D. at p. G94. 
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12 App. Cas. 45 (ante, p. 104). And if the plaintiffs evidence 
establishes that the accident was due to joint negligence, 
his case must also fail ; because the parties being in pari 
delicto, "potior est conditio defendentis," is the common- 
law rule. 

The M.R, in Davey v. Z. cfc S, W. By., 12 Q.B.D. 70 (ante, 
p. 105), enunciates the same proposition by saying, " Even 
though the defendants were guilty of negligence which 
contributed to the accident, yet if the plaintiflf also was 
guilty of negligence which contributed to the accident, so 
that the accident was the result of the joint negligence of 
the plaintiflf and of the defendants, then the plaintiflf cannot 
recover, it being understood that, if the defendants' servants 
could by reasonable care have avoided injuring the plaintiflf, 
although he was negligent, then the negligence of the 
plaintiflf would not contribute to the accident." 
The There is, however, an exception to be noted to the rule 

[<rthe*nile ^^^ contributory negligence debars a man from eflfectively 
that con- complaining of his injury;- but it does not apply to a civil 
negU- ^ action. Where an injury has occurred owing to the neglect 
^^ of the statutory duty to fence machinery imposed by the 
T'laintirs Factory and Workshop Act, 1878, s. 2, it has been held, 
doesnot *^*^^ ^^® ^*^*' *'^^^ ^^® injury was proximately caused by 
apply to such contributory negligence by the injured person as 
action. would debar him from maintaining an action for negligence, 
does not prevent him from preferring a complaint under 
that section : Blenkin^op v. Ogden (1898), 1 Q.B. 783. The 
reason is, that the primary object of the section is, not to 
compensate the injured person, but to insist that machinery 
should be safe as well for negligent, as for careful people. 
Oo \«Iiom A question arose, as might be anticipated, as to the 
shoVthe ^°"® ^^ proof. What is it necessary for the plaintiff to 
abseuce show in order to establish his case ? Is it for him to show, 
tributory ^^ ^^® ^^st instance, in addition to proving the defendant s 
negli- negligence, that he himself had not been guilty of con- 
tributory negligence ? Is he called upon, in order to 
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establish a case, and as a necessary ingredient of it, to 
prove this negative proposition ? 

Lord Halsbury, L.C., said, in Wakelin^s ease {ante, p. 104), 
that he was inclined to think that this was rather a question 
of subtlety of language, than a question of law ; and Lord 
Fitzgerald, in the same case, thought that it would generally 
be found to be a contest of words only. 

Lord Esher, M.R, when dealing with this case in the 
Appeal Court, and also in Davey'a case and in other cases, 
laid it down that it is for the plaintiff to establish, first, 
that the defendants have been negligent; secondly, that 
the defendants' negligence caused the injury ; and, thirdly, 
if not involved in the second proposition, that the plaintiff 
was bound, in presenting his case, to give affirmative 
evidence of the negative proposition that he had not neg- 
ligently contributed to the accident. The judges in the 
House of Lords did not agree with this third proposition. 
It is trae that the defendant's liability depends upon the 
fact that he has been guilty of a negligent act which con- 
tributes to the accident ; and, secondly, that there has been 
no contributory negligence on the plaintiffs part ; but this 
does not mean that the burden of proving the absence of 
contributory negligence is on the plaintiff. Lord Watson's 
opinion was, that the burden of proving affirmatively that 
there was contributory negligence rests, in the first instance 
on the defendants, and in the absence of any evidence 
going to show the existence of contributory negligence, 
the onus is not on the plaintiff to prove the negative ; and 
he adopted the views in that respect which had been 
expressed by Lord Hatherley and Lord Penzance in Dvhlin, 
Wicklow, etc., By. v. Slattei^, 3 App. Cas. 1169, 1180. But 
it is obvious that in the course of a case the onus may 
shift It will generally be impossible for the plaintiff to 
lay his case before the jury without disclosing facts, which 
go either to show that there was contributory negligence 
on his part, or to rebut that conclusion. " If the plaintiff's 
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evidence were sufficient to show," said Lord Watson, " that 
the negligence of the defendants did materially contribute 
to the injury, and threw no light upon the question of the 
injured party's negligence, then I should be of opinion that, 
in the absence of any counter-evidence from the defendants, 
it ought to be presumed that, in point of fact, there was 
no such contributory negligence. Even if the plaintiffs 
evidence did disclose facts and circumstances bearing upon 
that question, which were neither sufficient per se to prove 
such contributory negligence, nor to cckst the onus of dis- 
proving it on the plaintiff, I should remain of the same 
opinion." He also quoted with acquiescence Lord Hatherley 
in Dvhlin, Widdow, etc,^ By, v. Slattery (supra), who said : 
" If such contributory negligence be admitted by the plain- 
tiff, or be proved by the plaintiffs witnesses while establish- 
ing negligence against the defendants, I do not think there 
is anything left for the jury to decide, there being no 
contest of fact." 

Lord Fitzgerald, in his speech, while adopting the same 
view, took occasion to define contributory negligence, 
though he confined his definition to the kind of contributory 
negligence which the facts in Wakelin'a case presented: 
''Contributory negligence in such a case as the present 
seems to me to consist of the absence of that ordinary care 
which a sentient being ought reasonably to have taken for 
his own safety, and which, had it been exercised, would 
have enabled him to avoid the injury of which he com- 
plains, or the doing of some act which he ought not to have 
done, and but for which the calamity would not have 
occurred." 

Kay, LJ., in Smith v. S,E. By. (1896), 1 Q.B. at p. 
189 (post, p. 331), said : " I wish to guard myself against 
being supposed to concur in the view [a view expressed by 
Lord Esher] that, in order to establish his cause of action, 
it is the plaintiff's duty to show that he was not guilty of 
contributory negligence. I am disposed to think that it is 
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not so ; a party is not ordinarily bound to prove a negative, 
and contributory negligence seems to be rather a defence to 
the action." 

The authoritative view therefore is, that contributory 
negligence is a defence which must be raised and proved 
by the defendant, and which the plaintiff is not called upon 
in the first instance to negative. If, however, in the course 
of the plaintiff's case, evidence is given, either in chief or 
in cross-examination, or by the plaintifi^s witnesses, which 
tends to show that the injury was brought about by the 
negligence which the plaintiff himself has contributed 
towards the result complained of, then the evidence of 
contributory negligence disclosed becomes so interwoven 
with the defence of contributory negligence set up, that 
the plaintiff is really proving the defendant's case. In 
such case, therefore, the onus has shifted ; and it is for the 
plaintiff to disprove the defence if he would succeed in his 
action. The evidence given by the plaintiff or his witnesses 
in laying the fa<5ts before the jury, has become so inex- 
tricably mixed up with the defence of contributory neg- 
ligence on which the defendant relies, that unless the 
plaintiff can negative the impression that he has by his 
own negligence materially contributed to the accident, he 
loses his case. 

If a case could be conceived where the defence of con- 
tributory negligence had not been pleaded, but yet the 
plaintiff's evidence disclosed the fact of contributory 
negligence on his part, it may be that Lord Esher's third 
proposition would hold good ; that the plaintiff would then 
be called upon to show, that he had not been guilty of con- 
tributory negligence, in order to succeed ; and being unable 
to present a set of facts which it is necessary for him to 
establish in order to make out his case, he must fieiiL 

The fiwts in WaJcdiTCs case, 12 App. Cas. 41 {ante, WaMitC* 
p. 125), well illustrate the position, though the simple*''^* 
ground on which the House of Lords decided the case, was 

K 
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that the alleged negligence of the defendants was not shown 
to have been connected with the accident complained of. 
The facts have already been stated on p. 104. The cir- 
cumstances could only be left to conjecture; and it was 
as reasonable to suppose that the man met his death 
b}* running against the train, as by the train running 
against the man. There is no legal presumption, as Lord 
Halsbury, L.C., pointed out, that persons are careful in 
crossing a railway line, and look about before doing so ; 
or, even if they see a train approaching, do not cross the 
line when it is dangerous to do so. If the deceased, how- 
ever, had crossed, either without taking the precaution of 
looking around, or, having seen an approaching train, chose, 
nevertheless, to take the risk of crossing when the train 
was dangerously near him, the plaintiff's case would fail ; 
because it would have been his negligence which brought 
about the axjcident, even if a negligent act were performed 
by the defendants. The facts of the case, therefore, as they 
could be laid before the jury by the plaintiff, raised a set of 
circumstances equally consistent with the deceased's negli- 
gence, as with the defendants' ; and the plaintiff, therefore, 
was called upon to establish that the injury arose from the 
defendants' negligence. The onus was upon her to rebut 
the presumption raised by the evidence she had adduced, 
that this accident was due to her husband's contributory 
negligence. This, from the nature of the case as known to 
her, she was unable to do ; and therefore her case failed. 
Even on the assumption that the defendants had been 
negligent in certain respects, the evidence did not go beyond 
this. " It affords," said Lord Watson, '* ample material for 
conjecturing that the death may possibly have been 
occasioned by that negligence, but it supplies no data from 
which an inference can be reasonably drawn that as a 
matter of fact it was so occasioned." 

It has been pointed out that where the evidence is equally 
consistent with the fact of the plaintiff's negligence having 
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been the cause of the injury, as with its having been brought 
about by the defendant's negligence, the plaintiff has not 
proved his case. The M.R. (Lord Esher), in the Court 
below, said : " But although the plaintiff had given in the 
first place pHmd facie evidence of an absence of negligence 
on his part, if the defendant brought forward evidence 
which was contradictory of that, then you came again with 
the burden of proof upon the plaintiff, because if, upon the 
conflict of that evidence, part of which was given by the 
plaintiff and part by the defendant, the jury or the tribunal 
which had to try the fact is left in doubt whether the 
plaintiff was or was not negligent, contributing to the 
accident, the verdict and judgment must be for the de- 
fendant, because the burden of proof lies wholly on the 
plaintiff." 

Upon that passage Lord Fitzgerald, in his speech in Lord ^ 
the House of Lords, makes a rather curious criticism. '"If gtatemeDt 
the noble and learned M.R. means," he said, "that if the^i'j^^ 
evidence is such that the jury might reasonably come to a Fiti- 
conclusion in favour of the plaintiff, or might reasonably ^ * 
draw a contrary inference, the case is to be withdrawn from 
the decision of the jury, and a verdict and judgment go for 
the defendant, I desire to say that I am not to be taken as 
acquiescing in that proposition." It is certainly difficult, 
if not entirely impossible, to gather from the passage quoted 
from the M.R.'s judgment that he meant anything of the 
kind. There seems to be nothing in the passage to bear 
the construction that the M.R. meant that a case must be 
withdrawn from the jury's consideration where the evidence 
is such that they may reasonably come to one decision or 
another. *' I have always protested," said Lord Esher, in 
Yarmouth v. France, 19 Q.B.D. at p. 654, "that it is not 
for the judge to say whether or not a plaintiff (or the 
deceased in case of death) has been guilty of contributory 
negligence ; he (the judge) has no right to hold that the 
evidence of it is conclusive ; it should be left for the decision 
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of the jury." It may, however, be that Lord Fitzgerald had 
in his mind a passage to be found in a note on page 284 of 
Redfield on ''Carriers," as follows: ''It is said in a late 
English case (Cotton v. Wood, 8 C.B., N.S. 568) that it is 
equally the duty of one crossing a street or road to look 
out for vehicles coming along, as it is for the drivers of 
these vehicles to be vigilant in not running against persons 
crossing; and one suing for such an injury must give affirma- 
tive and preponderating evidence of neglect of duty on the 
part of the driver. And it is here declared to be established 
that where the evidence on each side, in cases of this kind, 
is equally strong against the other's negligence having 
caused the accident, the judge ought not to leave it to the 
jury as proving negligence either way. But, perhaps, 
where the evidence is conflicting, the judge is not the 
proper functionary to determine whether it is equally 
strong both ways. We should say he must submit it to 
the jury with instructions not to find a verdict upon an 
equal balance of evidence." It is perhaps this proposition 
that Lord Fitzgerald intended to emphasize as one which 
is in accord with the views now generally entertained. 
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CHAPTER XI, 

ContribiUoi^ negligence (continued) — Negligently placing 
perscms in peril — When evidence should he left to 
the judge. 

If the negligent act of one person places another in a /ones t, 
position of peril, and, in his endeavour to escape the peril, ^^v<^ 
he does something which causes him injury^ he can main- 
tain his action against the negligent person ; and it makes 
no difference that he would have escaped injury if he had 
not taken that step. But the risk he elects to run must 
be justified by the peril in which he is placed.^ The situa- 
tion must be such as to make it dangerous for him to 
remain where he is, and dangerous for him to move away ; 
and if in attempting to escape the one danger he falls into 
the other, the person who has negligently placed him in 
this position of alternative danger is liable. In such a 
case, although the efiicient cause of the injury is the action 
the injured person himself takes, and therefore he con- 
tributes to the accident, he is not guilty of contributory 
negligence; because the originaJ negligence has brought 
about a condition of things from which his action naturally 
or reasonably arises, and there is no negligence on his 
part at all. 

But if the risk taken by the plaintiff is not a reasonable The risk 
one to take, having regard to the position in which he is nmJTbe 
placed by the defendants' negligence ; then, if he injures reaaonable 

> c/bnes V. Boyce^ 1 Stark. 493. See the facts of that case set out, 
ante^ p. 40. 



Digitized by VjOOQIC 



caa3. 



134 THE LAW OF NEGLIGENCE. 

andjusti- himself in accepting that risk, the defendants are not 
undor the l^aWe ; because he has not taken such reasonable means of 
ciruum- avoiding any injury to himself brought about by the 
defendants' negligence, as is expected from ordinarily 
prudent persons. He is guilty, therefore, of contributory 
negligence, and cannot recover damages. Thus, where the 
defendants' negligent act placed the plaintiff, not in any 
position of peril, but only in one of inconvenience, and in 
order to remedy the inconvenience he incurred a danger, 
which was not reasonably justified by the inconvenience 
Adanu's occasioned him, he was held, in the case of Adams v. 
L. & Y. By., L.R. 4 C.P. 739 (ante, p. 43), to have been 
guilty of contributory negligence, which precluded him 
from succeeding in his action for damages. This was 
an action against a railway company. The plaintiff, a 
passenger, was in a carriage, the door of which flew open 
several times through the defendants' negligence. There 
was room in the carriage for the plaintiff to have taken a 
seat away from the open door ; and the train would have 
stopped in three minutes after the plaintiff had shut the 
door for the third time. When it opened again, and 
the plaintiff tried to shut it this time, he fell out of the 
carriage and was injured. Moreover, the train had stopped 
at three stations between the time when the door first 
opened and the happening of the accident. He was held 
not entitled to recover. The inconvenience did not reason- 
ably justify the extent of the danger he ran in remedying 
it; and the injury did not flow from the negligence of the 
defendants. But it was pointed out by Montague Smith, J., 
that if the inconvenience had been very great, and the 
danger run in avoiding it only slight, it would not be 
unreasonable to incur the danger ; and by Brett, J., that 
if the inconvenience had been such as to make it reasonable 
to get rid of it by an act performed with care, and not 
in itself obviously dangerous, the defendants, who negli- 
gently caused the inconvenience, would be liable for the 
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injury sustained in an attempt to avoid it. But the facts, 
and the question whether the plaintiff did or did not act 
reasonably, are for the jury to find, although in Adams 8 
case the Court took upon itself to find that there was 
conclusive evidence of the plaintiflTs want of care.^ It was 
subsequently considered, as already stated (ante, p. 43), 
that the rule of law had been misapplied in this case. 

It is not always easy to agree whether an injury has Gee*sca$e. 
been caused solely by the negligence of a defendant, so that 
no question of contributory negligence arises ; or whether 
evidence of eflective contributory negligence is disclosed. 
This disagreement was shown in Gee v. Metropolitan By., 
L.R 8 Q.B. 161 {ante^ p. 43). The plaintifl* was a passenger 
on the Metropolitan Railway. During the journey he 
got up from his seat and put his hand on the bar across 
the window of his carriage, with an intention to look out 
to see the lights of the next station. This pressure caused 
the door to fly open, and the plaintiff fell out and was 
injured. The plaintiff was held entitled to succeed. There 
was evidence of negligence by the railway company, whose 
duty it is to see that the doors of a carriage are properly 
fastened, and this duty they had not discharged. Some 
of the judges of the Exchequer Chamber thought that there 
was no evidence of contributory negligence at all ; and 
some that there was, and that the question of contributory 
negligence was properly left to the jury. But they all 
agreed that there was evidence of the defendants' negli- 
gence, and of that negligence having been the cause of the 
accident 

The question when evidence of negligence, or of qon- Bridges 
tributory negligence, ought to be left to the jury, and '^**^- 
when it ought to be withdrawn from their consideration, 
remained for a long time in an unsatisfactory position ; 
and even when Bridges v. L. d; KW. By,, L.R 7 H.L. 213, 

* See Bridges v. N.L. i?y., L.R. 7 H.L. 213, as explained by Jackson 
.V. MetropoHlan By., 3 App. Cas. 193. 
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in discussing this question, laid it down that upon the 
facts of that case the matter ought not to have been with* 
drawn from the jury, as it had been at the trial, the 
decision was misunderstood by the Court of Appeal in 
Jackson v. Metropolitan By,, 2 CRD. 125 ; and had to 
be corrected when that case came before the House of 
Lords (3 App. Cas. 193). 

In Bridges' case the plaintiff sustained injury in alight- 
ing from the carriage when the train had stopped and had 
drawn up at the platform, so that the two last carriages 
were left in a tunnel The plaintiff was in the last carriage. 
The tunnel was dark, and full of steam, and a mass of 
hard rubbish was lying by the side of the rails opposite 
the last carriage. The question was also discussed whether 
calling out the name of a station forms an invitation to 
passengers to alight.^ But it was held that the question 
of negligence on the defendants' part ought not to have 
been withheld from the jury, the evidence furnishing 
materials upon which it was necessary to take the jury's 
opinion. Much difference of opinion amongst the judges 
arose, and the case did not afford, as the Lord Chancellor 
(Cairns) hoped it would, a helpful guide to the Bench. 
JatkwfC$ In Jackson*s case {supra) the carriage in which the 
plaintiff rode was full, and at one station three persons 
forced themselves in, and had to stand up. There was no 
evidence of any complaint having been made, or that the 
officials knew of this. At another station other persons, 
endeavouring to get in, opened the carriage door. The 
plaintiff stood up and tried to prevent any more persons 
from entering his carriage, when the train moved on. To 
avoid falling, the plaintiff put his hand on the edge of the 
door, when a porter came up, pushed away the people 
trying to get in, and slammed the door to, crushing the 
plaintiff's thumb. The judge at the trial ruled that there 
was evidence of negligence to be left to the jury. They 
' See this question of '< iDvitation to alight/' coDsidered CLap. ixii. 
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found a verdict for the plaintiff. On a rule being obtained 
to set this verdict aside, on the ground that there was no 
evidence of negligence, the rule was discharged ; and on 
the case being taken to the Court of Appeal, the judges 
were equally divided, and the judgment of the Court 
below therefore stood affirmed. The House of Lords 
reversed this decision, holding that there was no evidence 
of anj' negligence connected with the accident — no evi- 
dence, that is, connecting the (possibly) negligent over- 
crowding, with the injury sustained by the plaintiff! The 
Lord Chancellor said it was impossible to lay down any 
rule except " that from any given state of facts, the judge 
must say whether negligence can legitimately be inferred, 
and the jury whether it ought to be inferred; and the 
House repudiated the idea entertained by two of the 
judges of the Court of Appeal, that Bridges* case had 
decided, that the question whether negligence could be 
inferred, is itself one for the jury to decide. 

It was also decided by the House of Lords, in Tlie 8lattery*9 
Dublin, WicJdow, etc., Ry. v. Slattery {ante, p. 127), that^^ 
where there is conflicting evidence on a question of fact, should 
whatever may be the opinion of the judge who tries the to the 
case as to the value of the evidence, he must leave it for J^'y- 
the jury's consideration. But even here, three of the noble 
lords dissented, and being of opinion that the facts did not 
disclose, in the first instance, uncontradicted evidence to 
establish the plaintiff^s claim, held that in such case the 
judge might direct a non-suit, or a verdict for the de- 
fendants. The question of fact, on which there was con- 
flicting evidence, was whether a train on approaching a 
station had given warning of its approach by whistling. 
As to any evidence of contributory negligence, it was 
pointed out, that even if a train had passed through a 
station, and the driver had negligently omitted to whistle, 
yet if some one in broad daylight, and without having 
anything to obstruct his view of the rails, were to cross 
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in front of the advancing train and to be killed, this 
would be due to his own recklessness, and not to the 
negligence of the company. But in the case under dis- 
cussion, the deceased had been knocked down by the train 
at night ; there was another train standing in the station, 
which obstructed his view of the advancing train; and 
though, when he got on to the six-foot, he might have 
looked up or down the line, there was nothing to call his 
attention to the advancing train, if there had been no 
whistling. The question of contributory negligence ought 
therefore to be left to the jury. The Lord Chancellor 
(Cairns) intimated that if the question before them had 
been, whether a new trial should be granted on the ground 
that the verdict was against the weight of evidence — 
which they were precluded from considering — he would 
probably have thought that, even if there had been no 
whistling, the evidence did not show that the want of 
whistling was the occasion of the accident. 

Their lordships who dissented, thought that whether 
there was or was not a whistle from the train, which 
carried the usual lights, it was negligence in a man to cross 
a railway line without looking to see whether a train was 
approaching; that the evidence given on the plaintiflTs 
behalf showed that the deceased could not have looked 
about him ; and that there was contributory negligence on 
his part clearly shown by the plaintifiTs own witnesses. 
There was, therefore, nothing to leave to the jury, and a 
non-suit, or a verdict for the defendants, should have been 
entered. The point of difference, therefore, was a very 
slight one. On one hand it was said it might be reasonable 
for a jury to come to a conclusion that the man was not 
negligent, because (assuming there was no whistle) there 
was nothing to call his attention, while crossing the line, to 
an advancing train. On the other hand it was said that, 
whether there was a whistle or not, if a man chooses to 
cross a railway line without looking about him, any injury 
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he meets with is due to his own recklessness, and this 
would preclude him from maintaining an action, even if 
there had been negligence in omitting to whistle. Yet this 
discrepancy of opinion arose, although there was perfect 
agreement in the proposition that, where there is conflicting 
evidence, it is not the office of the judge to weigh that 
evidence. "But/' said Lord Hatherley, one of the three 
noble lords who dissented, *' he raay^ and ought to, tell the 
jurymen, where there is no evidence at all on one aide, that 
they will not he justified in law in finding contrary to 
the only evidence given, or in inferring that which no 
reasonable man would infer from the evidence.** And he 
considered it would be an unreasonable inference to draw, 
that a man who crossed a line without looking about him 
exercised due care and caution. The Lord Chancellor, it 
would seem, felt inclined to agree with that ; but on the 
question — apart from any consideration of the weight of 
evidence — whether the jury ought to have an opportunity 
of expressing an opinion upon conflicting facts, he and the 
majority of the House, were clearly of opinion that this 
opportunity ought always to be afforded them, whatever 
inference ought reasonably to be drawn from the iacts. 
And it will be observed that the remarks of Lord Hatherley, 
just quoted, also imply that the question should be left to 
them, although the judge directs them what conclusion 
they ought to come to. 

Although it may be thought to be a somewhat cumber- Questions 
some method to leave the jury to draw inferences of fact, must be 
which may ultimately be set aside as being against thej^^.^ 
weight of evidence, or unreasonably drawn, yet to dispense though 
with this appeal to the jury upon questions of fact, and the r^J^ble 
inferences of fact to be drawn from them, would be, in answer is 
effect, to allow the functions of the judge to invade and 
oust the functions of the jury ; and would be productive, 
as Lord Penzance said, of constitutional innovations which 
are alarming. 
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" I cannot understand/' said Lord O'Hagan, " how the 

mere strength of proof, where there is an issue of fact to 

be decided, can transfer the right of decision to the judge. 

I do not acknowledge the force of the reasoning which 

would convert an issue of fact into an issue at law, merely 

because there seems to be a complete preponderance of 

evidence upon the one side, or because there is no evidence 

on the other." His lordship proceeded to point out that 

the judge, in such a case, should bring strongly before the 

jury what their duty is, and if they act perversely, the 

injured party has his remedy. And this is very much 

what Lord ELatherley said, with the difference that he 

thought it superfluous to allow the jury to give a verdict 

which could be set aside as perverse. *'But I am not 

aware,** Lord O'Hagan continued, "of any principle, and 

cannot discover any authority, which can transfer the 

jurisdiction and the duty of judgment, on matters of fact, 

formally submitted to a jury, merely because the case 

appears to the judge to be conclusively established on the 

one side or the other.*' 

But the This ruling means that, where a question of fact is to 

whether ^ decided, and no question of law is involved, it is for the 

there U jury to decide it, however obvious it may be what the 

eTidence decision ought to be. But it does not mean that where, 

for the ijj i^jjg judge's opinion, there is no evidence at all of facts 

one of law which would support the case put forward, the case should 

judgc^ be left to the jury. For the question whether there is any 

evidence to support an issue raised, is one of law for the 

judge to decide. 

Shutting There is another case reported in the Exchequer 

^^^y Chamber ^ of a man getting his hand crushed in a railway 

door and carriage door, where contributory negligence on his part 

apMsen. was not successfully established, and the case affords a 

§®'*» simple illustration of this position. He was getting into 

» Fordkam v. L.B. & 8,C. By,, L.R. 4 C.P. C19 ; and sec also Taylor v. 
M. £ 8.L. By. {ante, p. 64). 
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a railway carriage at the station, and placed his left hand 
on the back of the open door to assist himself in mounting. 
The evidence whether there was a proper handle affixed 
for this purpose was conflicting. The night was dark, and 
the plaintiff saw none. In his right hand he held a parcel. 
Before he had succeeded in completely entering the carriage, 
the guard, without any warning, shut the door and crushed 
the plaintiff's hand between the back of the door and the 
doorpost. It was held that there was evidence of negligence 
on the part of the guard, and none of such contributory 
negligence on the plaintiffs part as would disentitle him to 
recover damages. Evidence of contributory negligence 
there was, in the opinion of the Court, but it was not such 
as made it necessary for the judge at the trial to withdraw 
the case from the jury ; or for the jury to be unreasonable 
in finding that the plaintilT did not contribute to the 
accident by his own negligence. Probably in this case, 
where a guard, without any warning, shuts a door without 
looking to see whether a passenger was at the time actually 
engaged in entering the carriage, it might be said that 
though the passenger may have been getting in negligently, 
the guard's negligence in not observing the state of things 
made it almost impossible to attribute the injury to any- 
thing else but the guard's negligence. But where a man 
is sitting in a railway carriage, and, negligently having his 
fingers in the way, they are crushed by the door being 
slammed to after the train has started, the injury would in 
all probability be entirely due to his own carelessnesa It 
is the common experience that railway carriage doors are 
closed in this way, and it would be impracticable to adopt 
any other course. An ordinarily prudent man must there- 
fore keep his fingers out of the doorway if his conduct is 
not to be deemed negligent. In a somewhat similar case ^ 
a verdict for the plaintiff was set aside because the plaintiff, 
after having entered the carriage, kept his hand on the door 

' Richardson y. Metropolitan Ry.^ L.R. 3 C.P. 374, n. 
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for half a minute, and the porter, before closing the door, 
gave a warning. And, perhaps, nowadays the same result 
would be arrived at as regards a man who is already in a 
carriage, even if no warning had been given that the doors 
were about to be closed. 
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CHAPTER XIL 

Legal fictions — The doctrines of identification and of 
common employment 

Perhaps no more curious instance exists in the history of <*idonti- 
judge-made law, than that presented by the doctrine of what fi^^^o"*" 
was called "Identification." When two vehicles were in 
collision by the fault of both of them, the doctrine held 
that the passengers in either of the vehicles had no remedy 
against the proprietor of the other, because the passenger 
is so far " identified " with the driver who was guilty of 
contributory negligence, that the negligence of the driver 
was the passenger's own negligence sufiicient to deter him 
from suing. This doctrine was seriously laid down in 
ThoTogood v. Bryan, 8 C.B. 115, which was decided in 
1849; and though the case was here and there adversely 
commented on, the same doctrine weis reasserted so late as 
1875 in the case of Armstrong v. L. & Y. Ry., L.R. 10 Ex. 47 ; 
and was not finally and authoritatively discarded until 
forty years later than Thorogood v. Bryan, by the decision 
in The Bemina No. 2,^ 12 P.D. 58 ; 13 App. Cas. 1, decided 
in 1888. 

The reasons on which this extravagant doctrine was The 
based were equally extravagant. It was said that *^y^^J{^*the 
suggestion that the passenger had no control over the doctrine 
driver could not be entertained, because the passenger ^*^ ^ ' 
"selects" the conveyance himself, and having thought fit 
" to trust " the driver, must take the consequences arising 

* See also Mathews v. London Street Tram* Co,, 58 L.J.Q.B. 12. 

r 
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from any negligence exhibited by the person whom he has 
thought fit to trust. Such artificial reasoning as this is 
obviously untrue in fact. ** Does a passenger by railway," 
asks Lord Esher, M.R., in the course of his elaborate judg- 
ment in The Bernina (2), "select or employ the engine- 
driver, or a passenger by ship select or employ the officer 
of the watch ? " Even when deciding AnnstroTig's case 
(supra), Pollock, B., felt that the principle of " identifica- 
tion" was too extraordinary a one to be accepted; and 
he suggests an explanation of it, which is, to say the least, 
no whit less extraordinary : " If it is to be taken that by 
the word * identified * is meant that the plaintiff, by some 
conduct of his own, as by selecting the omnibus in which 
he was travelling, has acted so as to make the driver his 
agent, this would sound like a strange proposition which 
could not entirely be sustained. But what I understand it 
to mean is, that the plaintiff, for the purpose of the action, 
must be taken to be in the same position as the owner of 
the omnibus or his driver." Why must he be so taken ? 
What principle puts him in the driver's position so as to 
make him equally responsible with the driver for the 
driver's negligence? In truth, this explanation is only 
another way of stating the doctrine of Tliorogood v. Bryan 
(supra), while discarding the reasons for it. 

The decision in The Bernina (2) disposed of this theory 
Bernina, qj^^q f^j. g^y. ^jr^^ ^^e learned and extremely elaborate 
judgments delivered deserve to be studied. They show, 
certainly, that when a web of artificial reasoning has once 
been spun by the judges, the effort to disentangle it, so that 
the light of truth and common-sense may once more be 
uncovered, is a prodigious one. A legal fiction once started 
is, like rumour, hard to overtake. It took forty years to 
dispose of the theory of " identification." It had previously 
been decided in Quarman v. Burnett, 6 M, & W. 499, that 
a passenger, by taking his seat in an omnibus, does not 
incur the same responsibility for the negligence of the 
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driver as if the latter had been his servant ; which would 
be the position, if the theory of the passenger's identification 
with the negligent driver were complete. The authority of 
Qiiarmxin v. Burnett has never been doubted. 

The only remnant of the doctrine of " identification '* Contrf- 
that now remains — and the name for it is probably an nei^enoe 
inaccurate one — is in the case of a child of tender agel>ythe 
who is in the control of an adult, whose contributory Sa^'SiM 
negligence has brought about an injury to the child. In ^^J*^ 
such case it is said, that as the person in charge has been reoover- 
guilty of negligence so that he could not maintain an"^' 
action against a defendant who was also negligent, the 
child *' is so far identified with him," that no action can be 
maintained by him.^ With deference, it would seem not to 
be strictly accurate to say that the child is identified with 
the guardian's negligence. Ex hypothesi the child, in the 
arms of his nurse, is incapable of negligence in itself; it has 
no legal mind, and no duty to be prudent can be cast upon 
the child by the law. The position would rather seem to 
be, that the care and prudence of the person in charge, is 
substituted for that which the child is incapable of ex- 
hibiting; and there is no real reason why the fiction of 
"identification" need be here resorted to; nor does there 
seem to be any reason why the decision in The Bemina (2) 
can be said to shake the authority of Waiters cdse.^ 

Channel, B., once said : " The doctrine of contributory 
negligence in adults does not apply to an infant of tender 
age."^ But this opinion was afterwards held to be 
erroneous.* 

If the case be supposed of an infant of tender age running 
across a street in a way which, in an adult, would be 

» See Watte v. N.E, Ry., 28 L J.Q.B. 258. 

^ See per Lord Herschell and Lord Watson in the House of Lords, 
13 App. Cas. at pp. 10, 19. 

3 Gardner v. Grace, 1 F. & F. 359. 
« Ahbott V. Macfie, 33 L.J. Ex. 177. 

L 
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negligent, and being run over by the negligence of an adult, 
as were, indeed, the facts of Gardner v. Grace} then, on the 
assumption that the doctrine of contributory negligence 
does not apply to a child of tender age, what defence would 
remain open? If the accident could have been avoided 
notwithstanding the dangerous position in which the child 
had placed itself, then in any event — even if there had 
been any contributory negligence — the defendant would be 
liable. If the injury could not have been avoided, so that 
it was the result of an inevitable accident, the defendant 
would not be liable. The defence of unavoidable accident 
would then be the only available defence, if a child of 
tender age could not be guilty of contributory negligence. 
But Abbott V. Macfie^ decides that he can.^ 

Perhaps some of the artificiality of reasoning displayed 
in the doctrine enunciated by Thorogood v. Bryan, is to be 
found in the common-law doctrine of "common employ- 
ment," by which the risk of injury from a fellow-servant's 
negligence is fictionally treated as one which a workman 
accepts as part of his contract of service, so that it is in- 
cluded in the circumstances which regulate his rate of 
wages. This doctrine was gradually extended by enlarging 
the definition of a fellow-servant. This common-law doc- 
trine has been, with certain very large exceptions, embodied 
in the statute-law by the Employers' Liability Act. 

The case of Priestley v. Fowler, 3 M. & W. 1, which was 
decided in 1837, was the first which is said to have estab- 
lished the proposition, that a master is not liable to his ser- 
vant for an injury occasioned by a fellow-servant during the 
course of employment ; and as the principle of that case was 
subsequently extended, it is worth while to consider some- 
what closely what it was that Priesfley v. Fowler decided. 

1 1 F. & F. 359. 

2 .33 L J. Ex. 177. 

3 See the matter further discussed under " Liability to Trespassers " 
(Chap. xvii.). 
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A servant of the defendant's was injured when driving, 
with his master's goods, in a van which broke down. The 
van had been overloaded, and was driven by another 
servant ; the plaintiff having, or having had the means of 
seeing for himself, that the van was dangerously over- 
loaded. These were the material facts of Pi'iestley v. Foivler, 
and Lord Abinger, in that case, held that the defendant was 
not liable. In the course of the argument he said : " The 
passenger pays his money in consideration of being carried, 
and there is an implied contract that he shall bo carried 
safely, and he has no means of knowing how the coach is 
constructed or loaded. Here the servant is on the premises, 
and has the means of knowledge. It is not the case of a 
servant hired for that particular occasion, but of a general 
servant." And again he said: "The plaintiff was not 
bound to go by an overloaded van ; lie consents to take the 
risk. If it had appeared that the master undertook that 
the van was sufficient, it would be different." In the course 
of his judgment he declares " the plaintiff must have known 
as well as his master, and probably better, whether the van 
was sufficient, whether it was overloaded, and whether it 
was likely to carry him safely." He adds that a servant 
is not bound to enter a service where he apprehends danger 
to himself, and in most cases " he is just as likely to be 
acquainted with the probability and extent of it as his 
master." 

All these observations are applicable to the common-law 
msixim, volenti non fit injuria; which would have dis- 
entitled the plaintiff to recover if he had knowingly and 
voluntarily taken the risk upon himself, even if the relation- 
ship between him and the defendant had not been that of 
master and servant. 

Another remark which it appears to be just to make on 
this case is, that although it was admitted by the defend- 
ant's counsel at the bar, that the declaration disclosed that 
the van was overloaded by the defendant's direction, or 
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with his knowledge, Lord Abinger, in his judgment, read 
the declaration as though it contained no such allegation, 
and states his general proposition, that there is no implied 
duty on the master towards his servant to carry him safely, 
which would make him liable for damage ''arising from 
any vice or imperfection unknown to the master in the 
carriage or in the mode of loading or conducting it" The 
question, therefore, of the legal effect of the master's breach 
of duty was not considered. 

But then Lord Abinger came to deal with the position 
in which a servant stands to his master in respect of 
injuries sustained by him while in his master's service. 
The case was the first one of its kind decided by the 
Courts. "It is admitted," said the judge, ''that there is 
no precedent for the present action by a servant against 
his master. We are, therefore, to decide the question upon 
general principles, and in doing so we are at liberty to look 
at the consequences of a decision one way or the other." 
Thereupon he proceeds to state many analogies, all of 
them alarming, and some of them false, as a "sufficient 
argument" against holding a master responsible for the 
negligence of a fellow-servant. Lord Esher, in giving evi- 
dence before the Select Committee on Employers' Liability, 
attributed the law as to the non-liability of masters for a 
fellow-servant's negligence, as decided in Priestley v. 
Fowler, to Lord Abinger's ingenuity in suggesting analogies ; 
adding that Lord Abinger was a master in the invention 
of analogies, in which the advocate's talent mainly consists. 

But Lord Abinger also put the matter on other grounds. 
" The mere relation of master and servant," he said, " can 
never imply an obligation on the part of the master to 
take more care of the servant than he may reasonably be 
expected to do of himself." It is difficult to see that that 
proposition can form the general ground on which to base 
the master's exemption from liability to his servant for 
injury arising from a fellow-servant's negligence. 



Digitized by VjOOQIC 



COMMON EMPLOYMENT. 149 

The last reasons of all given by Lord Abinger are very 
remarkable. " In fact/' he urges, " to allow this sort of 
action to prevail would be an encouragement to the servant 
to omit that diligence and caution which he is in duty 
bound to exercise on the behalf of his master, to protect 
him against the misconduct or negligence of others -who 
serve him ; and which diligence and caution, while they 
protect the master, are a much better security against any 
injury the servant may sustain by the negligence of others 
engaged under the same master, than any recourse against 
his master for damages could possibly afford." Without 
considering the physical impossibility— certainly under 
the modem conditions of labour — of one servant look- 
ing about to see that no other servant is negligent in 
any way, these remarks of Lord Abinger could only apply 
to a case where the negligent act was one which was 
visible at the time, as where, in this case, the cart was 
overloaded. How the servant ia to act so as to prevent 
his fellow-servants from being negligent in other cases 
which are not possibly within his cognizance, and where, 
therefore, he cannot be said to have voluntarily incurred 
the risk in the sense in which the maxim volenti non fit 
injuria has application. Lord Abinger does not point out. 
The applicability of what he is saying to anything else but 
the case of an overt act of negligence by a fellow-servant 
which is within the knowledge of the injured servant, Lord 
Abinger does not consider; but the doctrine was applied 
to all cases of injury by the negligence of a fellow-servant 

But the ground on which the doctrine of common Hutehin- 
employment was clearly put for the first time is stated in *^ •<''**'• 
the case of Hutchinson v. The York, Newcastle, etc, Ry. Co., 
19 L.J. Ex. 296, which was decided in 1850 by Parke, B., 
Alderson, B., Rolf e, B., and Piatt, B. There, the principle is 
declared to be, that a servant, on entering into the master's 
servicfe, exposes himself to the risk of injury from his fellow- 
servants' negligence, "and he Taust he supposed to have 
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contracted on the terms tlvat, as between himself and his 
master, he would run that risk : " Alderson, B., thus states 
it ; and again as follows : " The principle is that a servant, 
when he engages to serve a master, undertakes as between 
himself and his master to run all the ordinary risks of the 
service, and this includes the risk of negligence upon the 
part of a fellow-servant, when he is acting in the discharge 
of his duty as servant of him who is the common master 
of both." He adopts Priestley v. Fowler^ and points with 
approval to "some of the inconveniences, not to say 
absurdities," which would result from a contrary decision, 
as stated by Lord Abinger. The argument of convenience, 
when used in ascertaining what the law is, must neces- 
sarily present dangers. It may tend to divert a purely 
scientific exposition ; and it is apt to mingle the question 
of what the law is, which it is the function of the judge to 
ascertain, with the question of what the law ought to be, 
which is reserved for the Legislature to declare. What is 
spoken of as " judge-made law " imports this consideration, 
and, lacking " sanction," does not carry full authority. 

Alderson, B., having approved of the principle of 
PriestUy v. Fotder, proceeds to reason it out. "The 
principle," he says, "upon which a master is in general 
liable for accidents resulting from the negligence ... of 
his servant is, that the act of his servant is, in truth, his 
own act" Therefore, he shows, that if a servant is driving 
his master's carriage, and does so negligently, "whatever 
the servant does in order to give effect to his master's will 
may be treated by others as the act of the master." It is 
equally clear, he declared, that the servant, by whose 
negligence the accident has occurred, cannot treat his own 
negligent act as the act of the master, and cannot therefore 
defend a claim against himself by an injured third person. 
" Nor, if by his unskilfulness he is himself injured, can he 
claim damage from his own master upon an allegation that 
his own negligence was, in point of law, the negligence of 
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his master." By parity of reasoning, when a servant is 
injured by a fellow-servant's negligence, it would follow 
that the master is injuring himself. The servant, there- 
fore, whoy on this line of reasoning, is the master, can have 
no remedy against his master, who is the servant himself. 
This, if pushed to its logical conclusion, would seem to be 
the result. Such preciosity of reasoning springs from the 
artificial basis from which one starts ; and perhaps it may 
be set aside, while the ground on which the doctrine is 
based must be accepted as authoritative. Up to this time 
the ground is stated as being an implied condition of the 
contract of service; that the servant undertakes the 
ordinary risks of the service, which includes the risk of 
his being injured by his fellow-servants' negligence. The- 
inconvenience which would result if this were not so, is 
again insisted upon. 

The case of Wigmore v. Jay, 19 L.J. Ex. 300, decided Wfqmor& 
about the same time by Pollock, C.B., and the same judges ^* ^^y* 
(except Eolfe, B.) who decided HutchinsorCs case, adopts 
the principle enunciated in that case. So far, it was 
limited to fellow-servants engaged at the time in a common 
employment ; and, indeed, in Hutchinaon^a case Alderson. 
B., said : " It may, however, be proper, with reference to 
this point, to add that we do not think a master is exempt 
from responsibility to his servant for an injury occasioned 
to him by the act of another servant, where the servant 
injured was not, at the time of the injury, acting in the 
service of the master" The principle was, however, further 
extended, so as to apply to an accident which occurred to 
a servant in consequence of the negligence of another 
servant who was formerly, but at the time of the accident 
was no longer, in the master's employment ; the injured 
servant never having been in the master's service at the 
same time as the negligent servant.^ The Lord Chancellor 

> See Wihon v. Merry, L.R. I S. & D. 326 ; see also Alien v. New Gas 
Co^ 1 Ex. D. 251. 
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(Lotd Cairns), after saying that the master's duty is 
concluded by selecting competent workmen and efficient 
machinery, said that if pei*sons so selected are guilty of 
negligence, that is not the master's negligence ; ** and if an 
accident occurs to a workman to-day in consequence of 
another workman, skilful and competent, who was formerly, 
but is no longer in the employment of the master, the 
master is, in my opinion, not liable, although the two 
workmen cannot technically be • described as fellow- 
workmen." 

This case was decided in 1868, and it was held a wrong 
direction by the judge below to tell the jury that if the work- 
man, who had been negligent, had finished his work, before 
the deceased became a workman of the defendants, they 
were not fellow-workmen. But in Johnson v. LiTidsay 
£ Co. (1891), A.C. 371, it was said that Lord Cairns 
did not mean by the language he used in Wilson v. 
Merry to state the law diflferently from Lord Cran worth 
as expressed in BartonshiU Coal Co. v. iJeid, 3 Macq. 206 : 
''When several workmen engage to serve a master in a 
common work, they know, or ought to know, the risks to 
which they are exposing themselves, including the risks of 
carelessness, against which their employer cannot secure 
them, and they must be supposed to contract with refer- 
ence to such risks." Johnson^s case decided that the 
defence of common employment is not open unless the 
injured person, and the servant whose negligence caused 
the injury, were not only engaged in a common employ- 
ment, but were in the service of a common master. In 
that case, builders contracted to build a block of houses 
under a specification prepared by the owner's architect, 
certain portions of the houses to be executed by the 
respondents. The respondents contracted with the archi- 
tect to do their portion of the work, and had no contract 
with the builders, and were not under their direction or 
control. While the respondents were carrying out their 
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contract, workmen employed by them, negligently let 
a backet fall on a workman (the appellant) who was 
working below them, who was in the employment of the 
builders. It was held that the relation of master and 
servant did not exist between the respondents and the 
appellant, and the action was maintainable. Though the 
two workmen were engaged upon a common work, they 
were not under common control. 

It was again extended to the case of volunteers, where The 
no contract of service exists, on the further assumption, a^ned^to 
that if a man is allowed to assist in doing some work, even voinnteew. 
though he is not paid for it and no contract of service 
exists, it must be taken that he agreed to accept the risk 
of injury bj" the negligence of his fellow-workmen, just as 
much as if he were a fellow-servant paid for his services : 
Degg v. Midland Ry. Co., 26 L. J. Ex. 171 ; approved in 
Exchequer Chamber in Potter v. Faulkner, 1 B. & S. 800. 
This is a very remarkable extension of an assumption 
upon another assumption. It is assumed, firstly, that a 
servant has agreed as part of his contract of service to hold 
the master exempt from liability to him for injury occa- 
sioned by his fellow-servants' negligence ; and secondly, it is 
assumed that though there is no contract of service at all, 
the volunteer must be taken to have agreed to volunteer 
upon the terms of such a contract. This case was also 
argued for the plaintiff on the ground that her husband, 
who was killed, was a trespasser; and that, on the principle 
of two cases which were cited,^ a trespasser may maintain 
an action for negligence. It was urged that the deceased 
ought not to be in a worse position than a trespasser. 
This curious argument was both urged at the bar, and also 
elaborately dealt with in the judgment, although the facts 
of the case would seem to show, that whatever else the 
deceased might have been, it was exceedingly difficult to 

* See " Liability to Trespassers " (Cliap. xvii.). 
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regard him as a trespasser. Three of the defendants' 
servants were endeavouring to turn a truck on a turn- 
table in a siding, carrying out this work presumably by 
the order of their masters, and were unable to accomplish 
it Seeing this, the plaintiff offered to assist them, and his 
help was accepted. It is not easy to understand how, under 
these circumstances, he could be in the position of a 
trespasser. While he was so engaged, some other servants 
of the defendants negligently sent some trucks into the 
siding, which knocked him down and killed him. It was 
also pointed out that if the deceased had been a servant of 
the defendants, he could not have maintained an action for 
an injury to him caused by his fellow-servants' negligence ; 
and thence, it was said, he ought not to be in a better 
position than if he had been a fellow-servant We look 
with interest to see why ; and we find only this explana- 
tion : *' it seems impossible to suppose that the deceased, by 
volunteering his services, could have any greater rights, or 
impose any greater duties on the defendants than would 
have existed if he had been a hired servant" This, how- 
ever, is only reaflirming the proposition that a volunteer 
must be assumed to be a fellow-servant who has entered 
into the same contract as the other servants. It does not 
show why a man who volunteers assistance to servants in 
order that they may carry out the particular piece of work 
their master has ordered them to do, and whose assistance 
has been accepted by the servants to enable them to perform 
it, should be in the position of one who has agreed to be 
bound by the terms, expressed and implied, of a contract 
entered into with their master by the persons he assists. 
The result of Degg v. Midland Ry, would seem to be, 
that if I run to assist a servant, driving his master's coach, 
whose horse has fallen in the street, and while so assisting 
him, another servant of the same master negligently runs 
into me and injures me, I have no remedy against the 
master for that servant's negligence : because I cannot by 
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ray voluntary benevolence impose upon him a greater 
liability than would have been his if I had been a fellow- 
servant. 

Degff V. Midland Ry,, however, cannot be said to be of 
general application. 
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CHAPTER XIII. 

Common employment (continued) — " Fellow-aervanta " — 
" CoTrmton-control " — Liability for acta of a servant 
whose services are lent 

It would appear that the real principle of Degg v. Midland 
By. (ante, p. 155) is, that one cannot by volunteering one's 
services impose any greater liability on the master than 
that which he is under to his servants engaged on such 
service; unless the circumstances lead to the conclusion 
that the servants had the authority of the master to make 
WrighVi ^^^ o^ the assistance. This appears from the decision in 

Swv. *' following Holines v. N.E. By., L.R. 4 Ex. 254; 6 Ex. 123 ; 

MMland ^hj^h shows that the legal position of a volunteer is not 
always that which is explained in Degg v. Midland By. 
The volunteer in Wright* s case was doing for himself when 
he met with his injury, and by the defendants* permission, 
an act which the defendants were bound to do for him. 
The principle of Holmes's case was, that where a person is 
not a mere licensee, but is engaged, with the defendants' 
consent, in a transaction of common interest to both parties, 
he is entitled to require that the defendants' premises 
should be in a reasonably safe condition. The facts in 
Wrighfs case allowed that principle to be applied, and 
distinguished it from Degg v. Midland By. The plaintiff 
sent a heifer (which was put in a horse-box) by defendants' 
railway to Penrith. On arrival there, only one porter 
being available to shunt the horse-box to the only place 
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from which the heifer could be delivered to the plaintiff, 
he was allowed to assist in the shunting, and was injured 
whilst doing so by a train of the defendants negligently 
driven. It was held that he was not a mere volunteer 
assisting the defendants' servants (as in Degg v. Midland 
By.)f but was on the defendants* premises with their con- 
sent for the purpose of assisting, and they were liable to 
him for the negligence of their servants according to the 
principle of Holmes's case. There was evidence that the 
station-master assented to what the plaintiff was doing, 
and this was held to be the assent of the defendants; 
because the station-master was the defendants' agent to 
deliver the heifer, and was, therefore, the person to assent, 
on the defendants' behalf, to the plaintiff's act The dis- 
tinction, therefore, seems to be that it was part of the 
defendants' duty to deliver the heifer by the hand of the 
station-master, and in the course of discharging such duty, 
if the station-master allowed the plaintiff to assist, he had 
authority to do so, as the defendants and the plaintiff were 
engaged on a matter of common interest to both parties. 
In Degg v. Midland Ry., on the other hand, the defendants 
and the plaintiff had no "common interest " in this sense, 
and that being so, their servants had no authority to assent 
to receive the plaintiff's assistance. 

These extensions of the doctrine of Priestley v. Fowler, 
and of Hutchinson's case, proceed in the course of deter- 
mining the meaning of " fellow-servant " or " fellow- work- 
men; " and it is curious to note that as the conditions under 
which labour is performed are enlarged, and its ramifications 
extend, so is the principle stretched to include these new 
conditions. 

The next case after Hutchinson's case {ante, p. 149) 
and Wigmore v. Jay (ante, p. 151), was Seymour v. Semour 
MaddoxA20 L.J.Q.B. 327, decided in the following year, ^•^^**'^ 
1851. This case is sometimes referred to as affirming 
PTnestley v. Fowler; but does not, when examined, seem to 
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deal with it; and, indeed, no reference to its principle 
is made in the four judgments delivered. A person 
engaged to perform at a theatre fell down a large hole in 
the floor of the theatre after the performance, while pass- 
ing along the floor, as the performers were accustomed to 
do. It was alleged that the accident was due to this hole 
being insufficiently lighted and guarded; and that the 
defendant's duty towards the plaintiff was to have the 
hole properly lighted and fenced. It was held, that there 
was no such duty upon the defendant ; the ground stated 
being, that if a servant finds a certain state of things on 
the premises, and chooses to enter into service there, he 
must take the consequences of anything that may occur 
owing to such state of things. " The master," said Erie, J., 
** did not contract to have the premises in any different 
state from that in which they were in the ordinary course 
of business." Here, there would be no negligence on the 
defendant's part, no want of care towards those who were 
in his employ, and no omission on the part of his servants 
towards others of his servants, though he would be liable 
to a stranger who had been invited on to the premises. 
This case is very much like iTulermaur v. Dames, L.R. 
1 C.P. 274; 2 C.P. 311, where the plaintiff, a stranger, 
who came in the course of business on to the defendant's, 
a sugar-refiner's premises, fell through a hole, and suc- 
ceeded in establishing his claim. But it was pointed 
out, that no such claim could be supported against the 
defendant if made by one of his servants, as they were 
aware of the condition of the premises. SeyToov/r v. 
Maddox, therefore, is not so much an illustration of the 
doctrine of common employment, but rather of the applica- 
tion of the maxim volenti nan fit injwria ; the danger 
being visible, and voluntarily incurred. 
Skip V. The case of Skip v. Eastern Cov/nties Ry,^ 23 L. J. Ex. 

^J^^ 23, decided in the same year (1851), is very scantily 
liy. reported as fiar as the judgments are concerned. A guard 
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in the employ of the defendants had to attach carriages 
to an engine and to send them off at a certain time. In 
consequence of the plaintiff not having another person to 
assist him, the engine started, threw him on the rails, and 
injured his arm. For three months previously, the plaintiff 
had performed the same work unassisted, and without 
raising any objection. It was held that the plaintiff had 
voluntarily undertaken this duty ; if it was more than he 
could perform, he should not have undertaken it ; and he 
could not sustain his action. This case, if it deals with 
the doctrine of common employment, was also decided on 
the maxim volenti jit nan injuria,^ by which the plaintiff 
was disentitled to recover damages, even if the relation- 
ship between the defendants and him had not been that 
of master and servant. It was altogether unnecessary to 
rely on the doctrine of common employment to arrive at 
the same result. Lord Brougham's definition of fellow- •« Fellow- 
workmen was,^ that " they must be in the same common ^<^'kmen." 
employment, and engaged in the same common work under 
that employment." 

Now the gradual extension of the doctrine occurs on 
the interpretation of the question, what is a fellow-servant ? 

In Wiggett v. Fox, 25 L. J. Ex. 188, decided in 1856, Wiggeu t. 
before Pollock, C.B., Alderson, Piatt, and Martin, BB., the ^io^''" 
defendants were contractors. They employed one Moss^'^^^JJ^ 
to do part of the work by the piece, for a sum payable 
monthly according to the work done, the defendants 
finding the necessary tools. The plaintiff, who was then 
in the defendants* employ, was taken by Moss from his 
work in order to assist in the piece-work at weekly wages. 
In accordance with the general regulations at the de- 
fendants' works, the plaintiffs wages were paid weekly by 
the defendants with their other workmen ; and Moss, who 

> See Chap, xiv., where this maxim is discussed. 
' Bartonsldll Coal Co. v. McQm're, 3 Macq. at p. 313, decided in 
185a 
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previous to the contract piece-work, had also been em- 
ployed by the defendants at weekly wages, drew from the 
defendants money in that character, the whole being 
charged against him, and deducted from the instalments 
payable to him. The plaintiff was killed while at work 
on the piece-work by the negligence of the defendants' 
servants. It was held that both the plaintiff and Moss 
were servants of the defendants, and therefore no action 
would lie against the defendants in respect of injury 
occasioned by the negligence of the defendants* other 
servants. Here the defendants were the general con- 
tractor.^, and Moss was the sub-contractor, and the jury 
found on the facts, that the deceased was not the servant 
of the defendants, but the servant of Moss ; and the Court 
held that the facts did not enable the jury to arrive at 
that conclusion. Martin, B., thought that Moss was not 
strictly a sub-contractor, as the relation of master and 
servant existed between him and the defendants ; and that 
an action by a stranger in respect of the negligence of the 
plaintiff, would have been properly brought against the 
defendants, and not against Moss. If, from the particular 
mode of employment in this case. Moss was not a sub- 
contractor, no significance attaches to this case beyond 
aflirming Hutchinson's case, 19 L.J. Ex. 296 {ante, p. 149). 
But if Moss was a sub-contractor, and the plaintiff was 
his servant, and he was injured by the negligence, not of 
Moss's servants, but of the general contractors' sei-vants, 
it assumes the importance of extending the principle of 
common employment to the case of contrcLctors and sub- 
contractors. The judgment seems to accept this proposition. 
" Here both servants were at the time of the injury en- 
gaged in doing the common work of the whole contract, 
and for the contractors, the defendants; and we think 
that the sub-contractor and all his servants must be 
considered as being for this purpose the servants of 
the defendants whilst engaged in doing the work, each 
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directing and limiting his attention to the particular work 
necessary for the completion of the whole," And the 
judges considered that in so holding they were giving 
effect to the decision in Priestley v. Fowler (ante, p. 146), 
in which, it will be remembered, no question of contractor 
and sub-contractor arose. 

But in the course of the argument Martin, B., said : " The The test 
test is, whether the defendants could interfere in the work trol."''^" 
done by Wiggett (the plaintiff). Now it is clear from the 
regulations (the printed piece-work regulations) that they 
could. I observe that is the test applied by Crompton, J., 
in Sadler v. Henlock, 24 L.J.Q.B. 138. He says: "The 
real test is, whether the employer has any control over 
the persons employed; and whether the payment is by 
the day or the piece can make no difference. The de- 
fendant in this case could, during the progress of the 
work, overlook and direct what was to be done, and 
the manner of doing it; and it would be rather against 
common sense to say that a man employed in that way is 
a contractor." It is, however, curious that when the con- 
sidered judgment in Wiggett v. Fox came to be delivered, 
po limitation of the passage quoted from it {ante^ p. 160) 
was made or suggested. If Wiggett v. Fox was intended 
to establish that the servants of contractors and sub- 
contractors are engaged in a common service, and are 
therefore fellow-servants, it is only necessary to look back 
upon Priestley v. Fowler (ante, p. 146) and Hutchinson's 
case (ante, p. 149) to see that the principle of those cases 
has been enormously extended; and that it was not 
necessary so to hold in order to give effect to Priestley v. 
Fowler. The legal assumption in that case and in Hutchin- 
son's case was, that the workman on entering upon his 
employment takes the risk of being injured by the negli- 
gence of others in the same employment; but if it be said 
that the servant of a sub-contractor is a fellow-servant of 
the general contractor, because the work of both tends to 

M 
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the completion of the whole piece of work, it is putting on 
a workman the further implied term that he is willing to 
take the risk, not only of the carelessness of the servants of 
his immediate employer, but also of the servants of the 
general contractor, and of any other sub-contractors how- 
ever numerous, who are in any way working towards the 
object of completing the whole contract.^ 
Wiw/Ht But there appears to have been some misapprehension 

critioizeil by the judges, of tiie facts in Wiggett v. Fox as deduced 
bura*^J ^^^™ ^^^ printed regulations. Martin, B., in the course of 
the case of Abraham v. Jleynolds, 6 H. & N. 143, said that 
he assented to the judgment in Wiggett v. Fox upon the 
ground that the position of the parties was ascertained by 
the test stated by Crompton, J., in Sadler v. Hmicock 
(ncpra), viz. whether the defendants retained the power of 
controlling the work. In the same case Channell, B., so 
described the facts of Wiggett v. Fox as understood by him : 
''The defendants, having contracted for the erection. of the 
Crystal Palfitce, entered into agreements with five other 
persons for the execution of portions of the work, and the 
sub-contractors engaged the services of Wiggett. But it 
was proved that the deceased was paid by the defendants, 
and it further appeared by the printed rules which were 
given in evidence, and by the evidence of Moss, one of the 
sub-contractors, that the defendants had a control over and 
power to dismiss Wiggett, though engaged by the sub- 
contractor." That the evidence referred to did prove this 
is, however, doubtful. Cockbum, C.J., in Mourke v. White 
Moss Colliery Co., 2 C.P.D. 205, declared that he could not 
come to the conclusion that the facts were what Channel], B., 
thought they were, in the explanation of them as given by 
that learned judge in Abraham v. Reynolds ; and intimates 
that the decision might be supported if those were the facts ; 

^ The Scotch case of Woodhead v. Qartness Mineral Co,^ 4 Ct. Sesp. 
469, docs take that yiew, but no Eoglish case goes so far. See Johnson 
V. Lindsay (ante, p. 152), where Woodhead's case is commented on. 
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but that his view was, that the case was not rightly de- 
cided. Even if the facta were as explained by Channell, B., 
the decision in Wiggett v. Fox is an extension of the principle 
of Priestley v. Fmvler. Murray v. Currie, L.R. 6 C.P. 24, Murray v, 
seems to further extend it. The defendant was the owner 
of the steamship Sutherland, and he had in his employ a 
man named Davis. When the vessel was alongside the 
quay, the cargo had to be unloaded, and the defendant em- 
ployed a stevedore to unload her. The vessel was provided 
with a winch, worked by an engine, to facilitate the un- 
loading. The stevedore supplied the labour, and did the 
work under an independent contract with the owner of the 
vessel ; and was not therefore his servant. He could, if he 
pleased, use the services of any of the ship's crew. In 
exercising this option he took on Davis to work the winch. 
The defendant continued to pay Davis, but the defendant 
deducted the wages so paid from the amount due to the 
stevedore under the contract. The stevedore gave evidence 
that the unloading was under his control, and that while 
the shipowner selected such of the crew as were employed 
in the job, he, the stevedore, selected the work for them, 
and had control over it. The plaintiff was a dock-labourer 
engaged by the stevedore ; and, while he was on the work 
of unloading, he was injured by the negligent management 
of the winch by Davis. The question was, whose servant 
was Davis ? If he was the stevedore's servant, then the 
plaintiff was a fellow-servant, and could not recover against 
the stevedore ; if Davis was the defendant's servant, then 
the plaintiff, who was the stevedore's servant, could recover 
against the defendant. The verdict was given for the 
plaintiff, and was set aside by the Court, who held that 
Davis and the plaintiffs were fellow-servants of the 
stevedore. WDles, J., said that the rule exempting an Wiile8,j.*a 
employer from liability to his servant arising out of the J^fjg*^ 
negligence of a fellow-servant, is subordinate to another fellow- 
rule, and does not operate until a preliminary condition is 
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fulfilled: "It must be shown that if the injury had been 
done to a stranger, he would have had a remedy against 
the person who employed the wrong-doer." The defendant, 
he continued, would not have been liable to the charterer 
if Davis's negligence had damaged the cargo, and, he said, 
" for this simple reason, that the person doing the work in 
the performance of which the damage was done, was not 
doing it as his servant. He was acting altogether inde- 
pendent of his control." This means, on these facts, that 
though Davis continued to be the general servant of the 
shipowner, and to be paid his wages by him, yet because 
he was ordered by his master to do work which was under 
the control of the stevedore, he was the stevedore's servant. 
In other words, Davis changed masters without being cog- 
nizant of it, because his wages were (presumably without 
his knowledge) ultimately deducted by the shipowner from 
the amount due to the stevedore ; and the working of the 
winch for the unloading, which the shipowner (at that 
time certainly Davis's master) selected him to do, was, as 
part of the general work of unloading, under the control of 
the stevedore. The reasoning that Davis was not doing 
the work as the shipowner's servant, notwithstanding that 
he was selected by him to do it, although the stevedore 
might, if he pleased, have rejected his services, does un- 
doubtedly stretch the definition of a fellow-servant, so as 
to make the doctrine of common employment apply. 
A servant Bourke V. White M088 Colliery Co., 2 C.P.D. 205 (ante, 
■ome^one P- ^^2), may be considered with this case, as a similar one. 
else is the The defendants began sinking a shaft in their colliery, and 
of that for this purpose had fixed an engine near the mouth of the 
P|j™^"^^ shaft. They then agreed with one Whittle to carry on the 
porpoee work for them, he to find all the labour, and the defendants 
he Ui lent *^ provide the necessary appliances^ and an engineer to 
continues, work the engine, both engine and engineer to be under 
Whittle's control. The plaintiff, one of Whittle's workmen, 
was injured, while engaged on the work, by the negligence 
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of the engineer. Here, again, it was held by the Court of 
Appeal, aflBrming the judgment of the Common Pleas 
Division, that though the engineer remained the general 
servant of the defendants, he, being under the control of 
Whittle when the accident happened, was Whittle's servant, 
and not the defendants'. " If the agreement had been," 
said Cockbum, C. J., " that whereas Whittle was to sink the 
shaft and get away the soil, and do all the necessary work 
to make a proper shaft, yet that incidentally to this work 
the defendants had undertaken to do part of it themselves 
by means of their machinery and servants — so that this 
part of the work would have been carried on independently 
of Whittle and not under his control — then the defendants 
would have been liable." It was again the question under 
whose control the engineer was; and the learned judge 
anived at the conclusion that the engineer " was practically 
in Whittle's service." To be " practically " in some one's 
service, when you are engaged and paid by another, is 
perhaps a conclusion to arrive at, which cannot be more- 
definitely described. But the question to be decided is, 
who is the employer ? and it has to be decided on the basis,, 
that by " the employer " is meant the person who has the- 
right to control the servant in performing the particular 
act. Cockbum, C.J., also states the rule of law to be 
(liowrke v. White Moss Co., ante, p. 162) : " When one person 
lends his servant to another for a particular employment, 
the servant for anything done in that particular employ- 
ment must be dealt with as the servant of the man to whom 
he is lent, although he remains the general servant of the 
person who lent him." That this is the rule of law has 
been held over and over again ; its application, however, 
works a hardship on the servant, in conjunction with the 
implied contract that he undertakes to run the risk of 
injury bj'^ a fellow-servant's negligence; because the original 
employer is only giving his servant lawful orders, which 
the servant could not refuse to obey, when he tells him to 



Digitized by VjOOQIC 



166 THE LAW OF NEGLIGENCE. 

do the particular work for which he is lent. The effect, 
therefore, is to make the implied term apply to a new set 
of fellow-servants, about whom, it may be, the servant 
knows nothing ; and to this extent disposes of the idea that 
a servant elects, when entering into service, whether to 
enter the service or not, by taking into consideration the 
particular fellow-servants with whom he has to work ; or, 
as it is sometimes put, "selects" his employment In 
Whether Jones v. Oorpoi^ation of Liverpool, 14 Q B.D. 890, this 
servant point as regards the servant who is lent to another, was 
^* ^f'^. called in aid on behalf of the plaintiff without success, and 
ousiy or Grove, J., thought the rule did not apply where the eer- 
ruiois^he ^*^^ ^^^ ^^^^ gratuitously; but in Donovan v. Laing, 
*"mc. etc., indicate (1893), 1 Q.B. 629, all the judges declared 
that it made no difference whether the servant was lent 
gratuitously, or for reward. 
»at where In Jones V. Corporation of Liverpool (supra), the 
Hervant ia defendants to whom the servant (a driver of a watering- 
lent, the cart) was lent, exercised no control over him, otherwise 
retaining than that their inspector directed him what streets to 
^^rScS*^ water. This fact distinguishes the case from Itourke*s case 
over him, (ante, p. 164), and it was held that the driver was not the 
mains the defendants' servant, the lender retaining complete control 
lender's over him.* 

Bftf YOJlt- 

That the There are, however, other cases which are difficult to 

question reconcile with those that lay down that the question of 

istl^etest common service is to bo determined by common control, 

of fellow- One of these is Warburton v. G.W. By., L.K 2 Ex. 30. 

service 

Hoiueofthe The plaintiff was a porter employed by the North- Western 

di^^ee^"^ Eailway at their Manchester station. The defendants used 

metit. this station also, and their servants, while within the station, 

were subject to the rules of the North- Western Railway, 

and under the control of the North-Westem station-master. 

The plaintiff, while engaged in his usual employment in 

the station, was injured by the negligence of the defendants' 

» And sec GosJin v. AgiicuHural Hall Co., 1 C.P.D. 482. 
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engine-driver. If the cases previously cited are to be 
applied, the injured servant and the one who caused the 
injury, being under one common control, were fellow-ser van ta 
of the North-Western Company, and the engine-driver 
being therefore the servant of that company, could not 
make the Great Western Company liable for his negligent 
acta It was, however, held that the plaintiff and the 
engine-driver were not fellow-servants, and that the former 
could maintain his action against the Great Western 
Company. Kelly, C.B., after stating the law as to common 
employment, and the ground upon which it proceeds, viz. 
that the servant takes the risk of being injured by a fellow- 
servant's negligence, said : " But we are of opinion that, 
inasmuch as the injury sustained by the plaintiff was 
occasioned by the servant of the defendants, not in the 
course of any common employment or operation under the 
same master, but by negligence in the discharge of his 
ordinary duty to the defendants alone, this case is distin- 
guishable." Certainly, this decision appears to be incon- 
sistent with Wiggett v. Fox (ante, p. 159). 

So, too, Swahison v. N.E, By,, L.R. 3 Ex. D. 341, where 
the Court of Appeal overruled the decision of the Exchequer 
Division upon facts somewhat similar to those in War- 
burton's case, and the defendants were held liable. Bram- 
well, L.J., in the course of his judgment, gave another 
definition of the ground on which the doctrine of common 
employment is based. '* It is sometimes said that he con- 
tracts to take upon himself the risks of his service ; but the 
proposition may also be stated as follows, namely, that he 
has not stipulated for a right of action against his master 
if he sustains damage from the negligence of a fellow- 
servant." He added that the two forms of proposition 
were substantially the same, having previously laid it down 
that while a master is liable to a stranger for injury inflicted 
by a servant's negligence, this is not the rule where a 
servant is injured by a fellow-servant's neglect. 
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Abraiiam AbvoJiam V. Reynolda, 5 H. & N. 143 {ante, p. 162),' 
twW^r ™^y *^^ ^^ considered with the two previous casea The 
plaintiff was a servant of J. & Co., who were employed by 
the defendants to carry cotton from a warehouse of the 
defendants. While receiving the cotton into his lorry, a 
bale fell on the plaintiff in consequence of the negligence 
of the defendants* porter in lowering it from the upper 
floor. It was held, that, as the plaintiff and the defendants' 
servants were not under the same control, and did not 
form part of the same establishment, they were not en- 
gaged on a common employment, so as to deprive the 
plaintiff of a right of action against the defendants for 
their servant's negligence. 

Pollock, C.B., made this observation : " Here it is said 
that there was common work. If it was agreed that this 
work should be done by all, the rule might apply ; but it 
does not apply merely because tlve parties had a common 
object, if they had separate ends, and for some purpose 
antagonistic interests.'' And Watson, B., observed, thai 
they might be persons doing work for a common object, 
but not under the same control, or by the same orders. 
It was held by the House of Lords in Johnson v. Lindsay 
(1891), A.C. 371 (ante, p. 152), that the defence of common 
employment is not applicable, unless the injured person, 
and the servant whose negligence caused the injury, were 
not only engaged in a common employment, but were also 
in the service of a common master. 

The question whether a servant is under some one's 
control so as to make him a servant of that person, and the 
master therefore liable for the servant's negligence, is 
really a question of fact. The point, however, according 
to the preponderance of judicial opinion, must be decided 
on the lines that, where the " control " is, there the relation- 
ship of the master exists. 

As we have seen, a man may be a general servant of 
one master at the same time as he is acting under the 
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control of another; and where he is under such control, 
the fact of his being the general servant of some one else 
will not make him any the less the servant of the person 
controlling him in the performance of a particular act or 
duty. This is shown by Rourke v. White Moss Colliery Co., 
2 C.P.D. 205 (ante, p. 164), and by Donotun v. Laing, etc,, 
SyndicaU (1893), 1 Q.B. 629. (See also Preston Corpora- 
tion v. Biomstad (1898), A.C. 513.) 

In Waldock v. Winfield (1901), 2 K.B. 596, decided in 
the Court of Appeal, the question of control was again pre- 
sented for consideration. A company of ironfounders entered 
into a written contract with the defendant for the hire of 
van, horse, and driver for the purpose of delivering goods to 
their customers. The driver of the van, acting negligently 
when delivering a girder to a customer of the company, 
injured the customer's servant. There was no evidence 
that any one on the company's behalf exercised any 
control over the driver as regards the delivery of goods for 
the company; and upon the construction of the written 
contract, as read by the Court, the control of the driver 
remained in the defendant. The defendant was therefore 
held liable for the driver's negligence, on the ground that 
the driver was his servant The meaning of the agreement 
being held to be, that the driver was not the servant of 
the company or under their control, but was to remain 
the servant of the defendant ; these facts distinguished the 
case from the cases of lending a servant, as dealt with 
in Bowrke v. Moss (ante, p. 164), and Donovan v. Laing 
Syndicate^ (supra). 

* See also Fitzpatrick y. Evans (1902), 1 K.B. 505, which was a case 
decided under the Employera' Liability Act ; and The Union SS. Co. v. 
Claridge, 1894, A.C. 185. 
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CHAPTER XIV. 

FeUoiV'8e)*vant8 (continued) — Dissimilar. sei*vices — '* Com- 
mon object'' — Master joining in the work. 

Dissimilar Another consideration of the term "common employ- 
ment " shows, by the decisions, that the term applies to 
quite dissimilar services, where the employment necessarily 
brings the person accepting the contract of service within 
certain risks, which are a " natural and necessary " con- 
sequence of the employment. 

Thus, where a carpenter is employed by a railway 
company to do carpenter's work for the general purposes 
of the company, an employment which necessarily brings 
him into contact with the traffic of the railway, he takes 
upon himself, in accepting that employment, the risk of 
the carelessness of those who manage the traffic.^ 

This would seem to follow from the original proposition 
that the workman impliedly contracts to run the ordinary 
risks of the service; though it may be that the earlier 
cases did not contemplate this development. 

In order to determine whether a man is a fellow- 
servant, the judges in Morgan's case ^ said that the common 
object must be looked at, and that it would be over- 
refining to look at the common immediate object. 

The previous decision in TunTiey v. Midland JBy., 
L.R. 1 C.P. 291, was a simpler case. The plaintiff, a servant 
of the defendant railway company, was injured while 

» Morgan v. Vale of Neath By.^ L.R. 1 Q.B. 149; see also Barton^hill 
Cod Co. V. Reid, 3 Macq. 266 (ante, p. 152). 
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returning fi'om his work to Birmingham (where he resided) 
in a railway train belonging to the defendants, and in 
consequence of the negligence of their servants. It was, 
however, part of the express terms of his engagement that 
he was to be carried by the train to and from his work. 
It was held that he was a fellow-servant of the person who 
had been negligent, as under the circumstances applying 
to the terms of his engagement, he was, at the time of the 
injury, acting in the service of his master. 

LovdL v. Howell, 1 C.P.D. 161, is not so simple a case xowZi v. 
as this, or indeed as Morgan's case. The plaintiff was a Lowell 
lighterman, and he was employed at weekly wages by the sideretl. 
defendant, a corn-merchant, his duty being to attend at 
the wateraide of the premises every tide for a short period 
before and after high- water, in order to bring barges from 
the wharf and moor them. He had nothing to do with 
the loading or unloading of the barges, or with assisting 
in any way at the defendant's warehouse. It was his 
habit to go to the office on the land side of the warehouse 
to get his ordei*s, or if the defendant's manager sent for 
him. He usually went there by stepping from the barges 
into and through the warehouse, and out by a door to the 
street He happened one day to be on the barges, at a 
time when his actual duties did not require him to be 
there, and he w€is sent for to the office. He proceeded 
there in his usual way ; and as he was passing out from 
the warehouse door to the street, he was injured by a sack 
of grain, which another of the defendant's servants negli- 
gently hoisted, by means of a crane, from a waggon. The 
injury was held to have been inflicted by a fellow-work- 
man, and the defendant was consequently not liable. " The 
question is," said Archibald, J., " whether the injury to the 
plaintiff in this case did not in some sense arise from one 
of those risks of the service he was engaged in, which 
must, or ought to, have been in his contemplation when 
he entered into it." The evidence led the Court to the 
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conclusion that it was part of the plaintiflfs duty to go to the 
office for ordei's, and that to do so, he would pass through 
the warehouse out into the street in the way in which he 
had on this occasion passed. It was said that while doing 
this, he would necessarily have to run the risk of the 
negligence of other servants of the defendant; and that 
was a contemplated risk of the service. Here, as in 
Morgan's case, the services of the injured servant and of 
the negligent one were quite dissimilar; but the case 
would seem to go further than Morgan's case. There, the 
very work on which the plaintiff was employed had to be 
performed amidst the dangers of the railway traffic. But 
here, the plaintiff's actual employment brought him in no 
way in contact with the warehouse, except in so far as it 
could be said, that he had to go to the warehouse to get 
the orders which would enable him to perform his work. 
It is to be observed, further, that at the time of the 
accident he was not actually engaged upon his employ- 
ment when the manager sent for him ; so that if he had 
not then been available, it would seem that the defendant 
could not have complained of his absence as a neglect of 
duty. He would not, therefore, at that time, seem to have 
been doing work which he was bound to do under his 
contract of service.^ Lindley, J., said he entertained a 
doubt at the trial, whether at the time of the accident the 
plaintiff was in the employ of the defendant. " His duty 
did not call him to the premises at that time. But he was 
in the habit of going occasionally to see what he would 
have to do in the coui*se of the night, and to prepare for it. 
And, being there, he was called by the manager to the 
office. The accident, thereforey* said the learned judge, 
''happened whilst he was employed about his master's 
business." It is submitted that, none the less, it is not 
quite clear that he was engaged at that time in discharging 

' See per Brett, L.J., Charles v. Taylor, 3 C.P.D. at f. 496 (jx>«^ 
r. 173). 
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the duties of the service he had entered into. The point, 
no doubt, is a fine one; but if it were to extend, as it 
might very well from the learned judges statement, to a 
case where a servant engaged for a special service might be 
having a conversation with his master *' about his master's 
business/' at a time when he was not engaged on the 
special service; so that such a conversation would make 
the servant ''employed about his master's business," though 
he was not then carrying out the duties of his particular 
employment, this would be a very wide interpretation of 
the meaning of a "fellow-servant." Anyway, it would 
appear to increase the risks of the workman, which may 
" in some sense " arise out of his employment. 

Brett, L.J., in Charles v. Taylor, 3 C.P.D. 492, enunci- Brett, 
ated what he called one principle, ** a formula, though not fomoia. ; 
the only one," as follows: "When the two servants are 
servants of the same master, and where the service of each 
will bring them so far to work in the same place and at the 
same time, that the negligence of one in what he is doing as 
part of the work he is bound to do may injure the other 
whilst doing the work which he is bound to do, the master is 
not liable to the one servant for the negligence of the other." 
And Cotton, L.J., in the same case, pointed out : "According 
to the authorities, in order to exempt the master from 
liability, it is unnecessary that the employment should be 
of the same nature, if there is a common object, and if it 
must be taken that for the purpose of effecting that object 
the master must employ other servants ; " and be remarked 
that there might be cases where the distinction between 
what is, and what is not, a common employment might be 
hard to determine. 

Wilson v. Merry f L.R. 1 S. & D. 326 {ante, p. 151), shows A mana- 
that in general a master is not liable to a servant for the ^roman 
negligence of a fellow-servant who happens to be thewa* 
manager of the concern ; and a question arose in HowelU v. law none 
Landore Steel Co,, L.E. 10 Q.B. 02, whether it made any ^^^ ^*^ 
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a *• fellow- difference that the manager (through whose negligence the 
servant, j^^gij^jjit occurred) was a certificated manager appointed by 
the defendants under sec. 26 of the Coal Mines Regulation 
Act, 1872. It was held that the statute made no difference. 
JUtfnv. There is a case, Allen v. New Gas Co,, 1 Ex. D. 251 

Cb.*re- ' {ante, p. 151), in which the negligent person was held 
▼iewed. ^ jj^ ^^^ foreman, and thus a fellow-servant, following 
HoweUs V. Landore Steel Co. (aiipra), (see also Felthanh 
V. England, L.R 2 QB. 33); but which presents other 
considerations. The defendants had on their premises 
gates which were safe when open and wedged up, but 
liable to fall when closed. The manager's attention had 
previously been called to their unsafe condition, and he 
had promised to have them seen to. As a matter of fact, 
they had not been seen to. The plaintiff, a workman of 
the defendants, passed through the gates one day when 
they were open, but on his return one of them was closed, 
and while he was working near the gates they fell on him 
and injured him. This kind of case would now come 
within the Acts which curtail the master's exemption from 
liability. It was held on the evidence, that there was 
nothing to show how the gate came to be closed, nor that 
the manager and other persons employed by the defendants 
were incompetent ; and as the plaintiff had not brought 
home any specific act of negligence on the part of the 
defendant or any of his servants in accordance with Love- 
grove V. L. it B. By. Co., 33 L.J.C.P. 329, he could not 
sustain his action ; and even if there was negligence, it 
would have been that of the foreman, who was a fellow- 
workman. There was also held to be no evidence that the 
defendants (a joint-stock company) had personally under- 
taken to superintend the works, nor that the manager 
was otherwise than a competent person. Upon this read- 
ing of the evidence, judgment was given for the defendants ; 
though it would seem to remain doubtful whether the 
evidence showed that the defendants had, in accordance 
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^ith their duty, taken reasonable precautions for their 
servants' safety. (See BartonshiLl Coal Co. v. Reid, infra,) 

A master, though he himself assists in the work, is not But a 
a fellow-servant with his servant. A master is therefore Jhwigh ho 
responsible for injury to his servant occasioned by his own assists in 
or his partner s negligence (Ashworth v. Stainwix, 30 is not a ' 
L.J.Q.B. 182 ; Wilson v. Merry, L.R. 1 S. & D. 326 (ante, ^^^^^^^ 
p. 173)); the contract being to employ competent persons 
as servants, not to execute the work himself; nor is he 
regai-ded as a fellow-servant because he works with them. 
{MeOors v. Shaw, 30 L.J.Q.B. 333.) 

The defence of common employment is not open in a Common 
case where injury has been caused to a servant by the ^n}**Jo 
breach of an absolute duty imposed by statute upon the defence ' 
master for the protection of his servants : Groves v. Wim- bre^ of 
ho)^ie (1898), 2 Q.B. 402.^ 5at*"*^'^ 

An employer is bound, at common-law, as part of his rj^^^ ' 
contract, to take reasonable care to carry on his business so duties 
as not to subject those employed by him to undue risks, by^e ' 
If he does not do so, ho would be prima facie liable to an contract, 
action.* So, too, under the Employers' Liability Act. But employer. 
where employers had had a boat-staging put up by a com- 
petent contractor to enable a house to be painted, and the 
staging was defective, and injured a workman ; the employers 
were held not to be liable to the workman, though the con- 
tractors might be liable.' Employing a competent contractor, 
is to do all that the employer is called upon to do for the 
safety of his workmen. 

The duty the master has to discharge is to employ com- 
petent servants, so as to protect his other workmen against 
injury from their incompetency. All the cases dealing 
with the principle of common employment assume this as 

* See ante, Chap, vii., where the question when a hrcach of a 
statutory duty gives a good cause of action is discussed. 

2 Bartonshill Coal Co, v. Reid, 3 Macq. 266 {ante, p. 152). 

3 Kid^e y. Loveit, 16 Q.B.D. 605 (ante, p. 33). 
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beyond doubt. It is no less the master's duty at eommon- 
laWy to take all reasonable precautions for his servant's 
safety, not only by employing competent servants, or com- 
petent contractors (as in Kiddle v. Lovett); but also to 
take care that the system of carrying on his work is an 
adequate one. Where an injury results from a defective 
system of conducting the work, which does not afford 
proper protection to the workmen, the master is liable.^ 
The The reasons assigned for the doctrine of common em- 

"reMons V^^Y^^^^ ^^® (^) principles of general policy by which the 
assigned master should be exempted from liability in respect of a 
dwtrine multiplicity of actions : Priestley v. Fowler, 3 M. & W. 1 
of common (antCy p. 146); (2) that the servant, as part of his contract 
ment. of service, takes upon himself the natural risks incident to 
its performance : Morgan v. Vale of Neath Ry., L.R. 1 Q.B. 
149 (ante, p. 170), or that there is a tacit agreement to 
accept all risks attending the service : Degg v. Midland Ry.^ 
26 IIJ. 171 {ante, p. 153); (3) the master's liability for an 
act of the servant is an exception which ought not to be 
extended ; and the servant has not stipulated for a right 
of action against his master if he sustains damage from 
the negligence of a fellow-servant : per Bramwell, B., in 
Swainson v. N.E. Ry., 3 Ex. D. 341 (ante, p. 167), who 
considered this to be only another way of stating (2) ; 
(4) an American judge, Shaw, J., in Fanvell v. Boston 
Ry, Co., 4 Met (Mass.) 49,^ thus states it: "The implied 
contract of the master does not extend to indemnify the 
servant against the negb'gence of any one but himself; 
and he is not liable in tort, as for the negligence of his 
servant, because the person suffering does not stand to- 
wards him in the relation of a stranger, but is one whose 
rights are regulated by contract express or implied." 

* Bartonshill Coal Co, v. Reid (supra); Bartomhill Coal Co. v. 
McQuire, 3 Macq. 310; Sword v. Cameron, 1 Sc. Sess. Cas., 2ad series, 
493. 

^ The judgment in that case is reported, 3 Macq. at p. 316. 
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It has already been pointed out that, in enunciating 
the common-law doctrine of common employment, great 
stress was laid on the argument of convenience. The 
argument of convenience is, from its very nature, liable 
to be weakened by a changing condition of the order of 
things ; that which might have been generally convenient 
half a century ago, may become generally irksome to-day. 
As a matter of fact, this change is occurring. The irksome- 
ness of this common-law doctrine is now manifesting itself; 
the general convenience is undergoing a change, and the 
balance is shifting. Effect can only be given to this new 
state of things by the force of the Statute Law, and this 
has in part been brought about by the Employers' Liability 
Act^ and the Workmen's Compensation Act. The tendency 
of to-day is to shift the risk of injury from the workmen's 
shoulders on to the masters', and, in lieu of making this 
risk one which the workman has to bear as part of his 
contract of service, to make it one of the ordinary risks 
the master has to run, as part of his working expenses. 
The notion that the workman's wages are regulated by 
the amount of the risk the common-law casts upon him is 
now in general untrue in fact. Wages are not, for the 
most part, determined on any such consideration. The 
idea that a workman deliberately " selects " his employ- 
ment, in the sense of weighing the risks of injury he runs 
in any particular service, and with a view to minimizing 
them, if it ever was true in fact, has under the modem 
developments of labour become an exploded idea. The 
observer who notes these changes may with some certainty 
predict, that the common-law doctrine will not long sur- 
vive either the statutory knocks it has already received, 
or its ever-growing inapplicability to modern labour con- 
ditions ; and that the alignment of convenience, which was 
used to assist at its bii*th, will be again invoked as a 
reason for its demise. 



N 
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CHAPTER XV. 

As to negligence under the Employers' Liahility Act — 
The Workmen's Covfipensation Act. 

NegU- Undeu the Employers' Liability Act, 1880, the doctrine 
under the ^^ common employment, in the cases specified in the Act, 
i^m- is done away with ; and, in those cases, the workman " shall 

Lia^^Uty have the same remedies . . . against the employer, as if the 
Act workman had not been a workman or in the service of 

the employer." This enactment, while not entirely abolish- 
ing the common-law doctrine, alters its incidence. The 
cases to which it applies are set out in the 1st section of 
the Act, and are qualified by the provisions of sec. 2. 
They are, where the injury is caused to a workman — 
Circum- 1. By reason of a defect in the ways, works, machinery, 

staoces to i i. / -i i \ 

which the or plant (sub-sec. 1). 

^^^,. 2. From the neffligence of any one who is actins: as 

aDDilCS. o o 9t o 

a superintendent in the service of the employer 
(sub-sec. 2). 

3. From the negligence of any one in the employer's 

service whose orders the workman is bound to 
obey, where the injury arises out of such obedience 
(sub-sec. 3). 

4. From the act or omission of any one in the em- 

ployer's service in respect to the employer's rules 
or bye-laws, or in obedience to particular instruc- 
tions given by any one clothed with the employer s 
authority (sub-sec. 4). 

5. From the negligence of any servant of the employer 
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in charge of any signal, points, engine, or train 
upon a railway (sub-sec. 5). 
•' A workman " is defined as a railway servant, and any 
person to whom the Employers and Workmen Act, 1875, 
applies ^ (sec. 8). 

The qualifying provisions of sec. 2 are — 
Sec. 2. — ^A workman shall not be entitled under this 
Act to any right of compensation or remedy against the 
employer in any of the following cases ; that is to say — 

(1) Under sub-sec. 1 of sea 1 (unless the defect therein 

mentioned arose from, or had not been discovered 
or remedied owing to the negligence of the em- 
ployer, or of some person in the service of the 
employer, and entrusted by him with the duty of 
seeing that the ways, works, machinery or plant 
were in proper condition). 

(2) Under sub-sec. 4, sec. 1 (unless injury arose from 

defect, etc., of bye-laws). 

(3) In any case where the workman knew of the defect 

or negligence which caused his injury, and failed 
within a reasonable time to give, or cause to be 
given, information thereof to the employer or some 
person superior to himself in the service of the 
employer, unless he was aware that the employer, 

* Under the Employers and Workmen Act, 1875, by sec. 10, ** work- 
man '* does not include a domestic or menial servant, but means any 
person who, being a labourer, servant in husbandry, journey man, artificer, 
handicraftsman, miner, or otherwise engaged in manual labour, whether 
under or above 21, has entered into, or works under a contract with an 
employer, wliether the contract is made before or after the parsing of the 
Act (September 1, 1875), be express or implied, oral or writteo, and be a 
contract of service, or a contract personally to execute aoy work or labour. 
In deciding who is a *' workman ** under this Act, '* manual labour " is 
the keynote to it : per Lindley, J., Grainger v. Aynsley, 6 Q.B.D. 182. 
See also Jackson v. Uili, 13 Q.B.D. 618; Morgan y. L.G.O. Co,, 12 
Q.B.D. 201 ; 13 Q.B.D. 832, where an omnibus conductor was held not 
to be a •• workman ; " Cook v. Metropolitan District Tram. Co,, 18 Q.B.D. 
683, nor the conductor of a tram-car; and Yarmouth v. Fraiux (aw<e,p. 131). 
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or such superior, already knew of the defect or 

Where the Where the accident arises from the negligence of a 
cfoommon feUow-workman who is not acting in any of the capacities 
employ- defined by sub-sees. 3, 4, or 5, the doctrine of common 
applies, employment still applies to prevent the injured workman 
from maintaining his action. In Sttaffers v. General Steam 
Navigation Co., 10 Q.B.D. 356, the accident arose from the 
negligence of one Jones, who was employed, with the 
plaintiff and others, by the defendants in loading sacks of 
com into the hold of a ship. His duty was to guide the 
beam of the crane with a guy-rope, and also to give direc- 
tions when to lower and hoist the chain. He neglected to 
use the guy-rope, and in consequence the sacks fell down 
lUustra- the hatchway and hurt the plaintiff. Here it was found 
oa8ee ^^^ Jones was acting in a double capacity — in superintend- 
where a jjjcr the working of the crane, and also as a manual 

man ib not ® . 

exeroiaing labourer, and that the accident was due to his negligence 
teiSence. when acting in the latter capacity, and not '* while in the 
exercise of such superintendence" within the Act. The 
plaintiff was accordingly non-suited. So, too, in Kellard 
V. Booke, 21 Q.B.D. 367, the plaintiff, with other workmen, 
was employed by the defendant to stow bales of wool in 
the hold of a ship. The workmen were divided into gangs, 
the foreman of plaintiffs gang being one Bodfield, who was 
himself a labourer working on deck. He gave the signal 
to the men below when the bales were being dropped down 
the hatchway. Plaintiff, who was below, was injured by a 
bale, which was dropped down without sufficient warning 
being given by Bodfield. It was held by the Court of 
Appeal that plaintiff was not entitled to recover under the 
Act, as Bodfield was not a person who had superintendence 
entrusted to him within sec. 1, sub-sec. 2, as defined by 
sec 8 ; nor, if Bodfield had been such a person, was there 
any evidence that the injury resulted from the plaintiff 
having conformed to any order of Bodfield's within sec 1, 
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sub-sec. 3. (See also Snowden v. Baynes, 25 Q.B.D. 193 ; 
25 Q.B.D. 193.) But Osborne v. Jackson, 11 Q.B.D. 619, Person 
shows, that a person exercisiDg superintendence is within JJ^rin- 
the Act, although the superintendent, when negligent, was tendent is 
voluntarily assisting in manual labour. Shaffers case was Jet when^ 
distinguished on the ground that while Jones was there ^^"**" 
acting in two capacities, the negligent foreman here was Butiu^ in 
generally superintending the work; and he was guilty of JJJ^J^^ 
negligence '* whilst in the exercise of such superintendence." 
Although he was also at the time voluntarily assisting the 
men, this was held none the less to be negligence of a 
superior within the Act. 

As regards sub-sec. 5 of sec. 1, it has been held that a'«ohArge 
man had not " charge or control " of the points on a railway JJ^p^^of 
within the Act under the following circumstances. Fisher railway 
was employed in the signal department of the defendants' ^^^ ^^^' 
railway to clean, oil, and adjust the points and wires of the 
locking apparatus along a portion of the line, and to do 
slight repairs. For this purpose, he and others were under 
an inspector of the same department, who was responsible 
for the gear being kept in an efficient state. The signals 
and points were worked by other men in the signal-boxes. 
Fisher, having taken the cover off some points to oil them, 
negligently left it projecting over the metals, whereby an 
injury was caused to a fellow- workman (the plaintiff). 
The defendants were not held liabla^ It may be observed 
that there was nothing to show why the plaintiff was not 
**a railway servant," and thus **a workman" to whom 
sec. 8 ^ of the Act applies. The point does not seem to have 
been taken in the Court below ; and the plaintiffs case would 
appear to have been wrongly based. 

A steam-crane fixed on a trolly and propelled by steam What is a 

» Oibbs V. G.W. Ry,, 12 Q.B.D. 208. See also Snowdon t. Baynes, 
(mpra), 

* Sec. 8 : '* The expression ' workman ' means a railway servant, 
or any person to whom the Emplojera and Workmen Act, 1875, applies." 
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«*loco- along rails, was held not to be a " locomotive engine '' within 
wSS^ the ^^^ -^ct (Murphy v. Wilson, 52 L.J.Q.B. 524) ; but a tern- 
Act, and porary railway put down by a contractor for the purpose 
way." of constructing railway works, was held to be " a railway " 
within the Act (Doughty v. Firbank, 10 Q.B.D. 358). 

The effect of the Act, as interpreted by the decisions, is — 

1. In the specified cases, the defence of "common 
employment " is no longer available. 

2. The defence of "contributory negligence" is still 
available.^ 

Contributory negligence alleged against a plaintiff is 
not to be confused, as a question of fact, with the other 
question of fact, whether the plaintiff voluntarily under- 
took to incur the risk. 

3. The defence " volenti non fit injuria " is still open, and 
the point as to whether a plaintiff is volena is one of fact.^ 

4. If an apparatus, sound in itself, is unfit for the pur- 
pose to which it is applied, or there is a negligent system 
or mode of using perfectly sound machinery, the master is 
liable if injury thereby arises. 

This was so apart from the Act, and the Act has not 
taken that liability from the employer.^ 

5. The employer is relieved from liability for injuries 
resulting from defects which were unknown to him or his 
deputies. At common-law this ignorance would not have 
barred the workman's claim, as it was a breach of duty on 
the employer's part if he did not see that his machinery 
and works were free from defect. But in cases under the 
Act it is a condition precedent of the workman's right to 
recover, that he should have given notice of the defect.^ 

» Sluart V. Evans, 49 L.T.N.S. 138 ; Weblin v. Ballard, 17 Q.B.D. 
• 122. 

2 Smith V. Baker (1801), AC. 325. 

» Eeske y. SamudBon, 12 Q.B.D. 30 ; Crlpps v. Judge, 13 Q.B.D. 583 ; 
Wdixn V. Ballard (supra); Bartonshill Coal Co. v. McQuire (ante, p. 159). 
* Per Lord Watson, Smith v. Baker (1891), A.C. at p. 356 ; per Lord 
Esber, Thomas v. Quartermaine, 18 Q.B.D. at p. 690. 
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The Workmen's Compensation Act, 1897, is a striking The 
instance of the modem tendency to divert the risks incurred ^[^' 
in the course of an employment from the shoulders of the Oompcn- 
workman, to those of the employer. In the cases to which Act. 
the Act applies, it enables a workman to recover the com- 
pensation provided by the Act for an injury " arising out 
of and in the course of the employment/' without making 
it necessary to prove any negligence applicable to the 
employer.^ Where, however, such negligence exists, the 
workman may, if he chooses^ still take " the same proceed- 
ings as were open to him '' before the Act, instead of making; 
use of his remedy under it.^ And if he brings an action, 
for damages under the Employers' Liability Act for injury^ 
caused by any act of negligence, and fails in that action, he^ 
may, if the circumstances bring him within the Workmen's- 
Compensation Act, notwithstanding that his action is dis-^ 
missed, apply to the Court before whom the action was. 
tried, to assess the compensation due to him under that Act. 
In doing so, the Court may deduct from such compensation 
the costs caused by the plaintiff having brought his action, 
instead of proceeding under the Act.® Moreover, though 
his action under the Employers' Liability Act be dismissed^ 
and he thereupon applies to have compensation assessed 
under the Workmen's Compensation Act, and his applica-^ 
tion is heard and determined, he may, it seems, still appeal 
against the dismissal of his action.^ 

The Act applies only to employment by "the under- 
takers," as defined in sec 7 (1) wid (2). And a " workman " 
(by the same sub-section) is defined as including " every per- 
son who is engaged in any employment to which this Act 
applies, whether by way of manvxd labour or otlierwise " 
— an important extension of the definition of a '' workmai;i " 
under the Employers' Acts of 1875 and 1880 — "and whether 

' Sec 1 (I). * Sec. 1 (2) (6). 

3 Sec. 1 (4). 

* Isaacson v. New Grand, Ltd. (1903), 1 K.B. 539. 
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his agreement, is one of service, or apprenticeship, or otlier- 
wise, and is expressed or implied, is oral or in writing." 
Wilful X workman, however, is not entitled to any compensa- 

conduct" tion if the injury " is attributable to the serious and wilful 
misconduct of that workman." \ 

It is obvious that if these words should have to be 
interpreted as a matter of law, they would present many 
difficulties. So far, however, it has been decided that 
whether there has been "wilful misconduct" must be 
treated as a question of fact ; and an appeal against a find- 
ing of fact that there has been no "serious and wilful 
misconduct" would be hard to sustain. The inquiry as to 
this, must ascertain the degree of culpability as a matter of 
fact: Bumhdl v. Nunnery Cdliery Co., 80 L.T. 42. In 
the recent case. Smith v. Normanton Colliery Co., Ltd. 
(1903), 1 KB. 204, Mathew, L.J., took occasion to say, 
that he desired to guard against a possible misconception 
that any deviation whatever from an order of masters 
would amount to 'serious and wilful misconduct" which 
would deprive a man of the benefit of the Act.^ In that 
case an accident occurred to a workman after he had 
stopped work for the day — he having been suspended by 
his " corporal " — ^and at a place where he had no right to 
be ; and thus the accident did not " arise out of and in the 
course of his employment " (sec. 1). The Court of Appeal 
declined to interfere where the County Court judge had 
fairly come to a conclusion of fact on the evidence, and had 
not misdirected himself on any point of law. The observa- 
tion of Mathew, L.J., arose out "of a contention on the 
defendants' part that the plaintiff had disobeyed orders in 

* Sec. 1, sub-sec. 2 (c.) 

« It was held by the Court of Appeal, in Whitehead v. Header (1901), 
2 E.B. 48 (dUtinguishiog Lott^ v. Pearson (1899), 1 Q.B. 261), that dis- 
obedience to orders, does not of itself prevent the act done by the worlcman 
from being an act done '* in the course of his employment '' under the 
Act. 



Digitized by VjOOQIC 



A FELLOW' SERVANTS TORTIOUS ACT. 185 

remaining where he was at the time of the accident ; but 
the County Court judge found as a fact, that the order to 
go to another part of the pit ** had not been given in such a 
distinct and peremptory manner as to make disobedience 
to it serious and wilful misconduct." 

If death results from an injury sustained by a work- 
man, and the accident arises out of and in the course of his 
employment, this is Sufficient to enable compensation to be 
obtained under the Act. It is not material that the death 
was not in fact the "natural and probable cause" of the 
injury.^ The workman under the Act is therefore, in this 
respect also, in a better position than one who sues in tort 
for damages arising out of a breach of duty; for the 
measure of the liability there would be limited to the 
reasonable and probable consequences of the breach of 
duty. 

On the question whether an accident has arisen out 
of and in the course of his employment, where an accident 
happens to a workman while engaged at his work, 
through the tortious act of a fellow-workman, which has 
no relation whatever to their employment — such as throw- 
ing a missile — ^this is not an accident arising out of the 
employment within the Act^ " The accident," said Collins, 
M.K, " did not arise from anything which by any stretch 
of language can properly be said to be incidental to the 
employment of either." 

1 Dunham v. Clare (1002), 2 K.B. 202. 

^ Armitage v. L. d- F. Rf/, (1002), 2 K.B. 178. 
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CHAPTER XVI. 

Volenti non fit injuria, its discussed in Thonms v. QuaHer- 
iruihie, Yarmouth v. France, and Smith v. Baker — 
Also in cases not of Tnaster and servant — Legal 
maxims. 

The Roman Law as derived from Justinian, and as taught 
in the famous schools of Bologna, exercised an enormous 
influence upon many parts of Europe. About the time of 
Henry III. and Edward I., Hallam tells us, it acquired 
some credit in England, but it fell into desuetude, and even 
into contempt, in mediaeval times. None the less, our 
common-law has in many instances been greatly modified 
by its influence, and many of the maxims of Roman juris- 
prudence, moulded and adapted as they passed through 
the hands of our judges, have become integral parts of the 
common-law. 

VfiUvti One of the maxims of the Roman Diirest assimilated by 

»'«« , . , . /. . . . i 1.1. 

iiijun'a. our commou-law is, volenti non fit injuria, by which is 

meant, that he who voluntarily incurs a risk, suffers no 

legal wrong if injury to himself thereby results; and it 

has recently been elaborately and exhaustively discussed 

in the cases it is now proposed to review. 

In the process of that discussion the meaning of the 

maxim has received important qualifications. The main 

result arrived at appears to be, that the maxim raises no 

implication of law that a man is volens; but is only a 

statement of the law as applicable when, upon a review of 

all the circumstances, he is found as a matter of fact to 
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liave voluntarily incurred the risk. The facts are not to 
be fitted to the maxim, but the maxim must fit the facts. 

The stringency of the meaning of the maxim in the 
Civil Law has long been relaxed;^ and the interpretation 
now given to it establishes these points : — 

1. Mere knowledge of the risk does not necessarily The 
involve consent to incur it ; ^ there must also be apprecia- ^^^"2? 
tion of the nature of the risk, and consent to incur it ; and the 
this must be determined as a question of fact. " There '"^**°** 
may be a perception of the existence of the danger without 
comprehension of the risk," said Bowen, L.J., in Thoinqs v. 
Quartermahie^ when delivering one of those luminous 
judgments which are an intellectual pleasure to read. And 
again : " There may again be concurrent facts which justify 

the inquiry whether the risk, though known, was really 
encountered voluntarily." 

2. The jury ought to be able to find that a plaintiff 
consented or agreed to take upon himself the particular 
risk which caused his injury, in order that his claim can 
be defeated by the application of the maxim. 

This consent may be either express or implied; and it 
may be infeiTed from a general course of conduct. 

3. But where the essenticd cause of the risk is the com- 
plainant's own act, he cannot be said not to have consented 
to do the thing he is himself doing: as where a sailor 
mounts the rigging of a ship, he cannot be heard to say, 
if he injures himself, that he had not voluntarily incurred 
the natural risks attendant upon mounting a rigging. Nor 
even, in such a case, if the risk leads to a disaster due to 
the defendant's breach of duty: as where a workman 
knows that he cannot perform a certain act, owing to a 
<lefect in a machine, without the risk of losing a limb, 
yet elects to perform it. 

' Per Lord Watson, Smith v. Baker (1891), A.C. at p. 355. 
^ Thomas v. Quarttrmainey 18 Q.B.D. 685; Yarmouth v. France^ ID 
Q.B.D. 647 ; Smith v. Baker (supra); Clark v. Holmes, 31 LJ. Ex. 350. 
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4. If the plaintifT knows of the existence of the risk 
and appreciates, or has the means of appreciating, its 
danger, he cannot be said necessarily to be volens from the 
mere fact that he continues at the work. " Where a servant 
has been subjected to risk owing to a breach of duty on the 
part of the employer, the mere fact that he continues his 
work, even though he knows of the risk and does not remon- 
strate, does not preclude his recovering in respect of the 
breach of duty, by reason of the doctrine ' volenti non fit 
injuria,' which has no application to sicch a case.*'^ Or 
as Lindley, J., put it in Yarmouth v. France, 19 Q.B.D. 
647 : " If nothing more is proved than that the workman 
saw danger, reported it, but on being told to go on, went 
on as before in order to avoid dismissal, a jury may 
properly find that he had not agreed to take the risk, 
and had not acted voluntarily in the sense of taking the 
risk upon himself." 

The question whether the plaintiff has acted voluntarily 
is, therefore, one of fact. That is for the jury. But this 
does not conclude the matter, for the jury may have found 
the facts upon evidence which does not justify their verdict. 
This is for the Court to decide, if the question has been 
left to the jury. 

It has been already decided that the defence volenti 
non fit injuria, as a question of fact, is one which can be 
set up as an answer to an action under the Employers' 
Liability Act, 1880.« 
The facts Thoinas V. QuarterTnain^, 18 Q.B.D. 685, was an action 
vf Otwrter- brought under the Employers* Liability Act, and the facts, 
maine. as found by the County Court judge, were that a boiling- 
vat and a cooling-vat were placed in the same room in the 
defendant's brewery. A passage, only three feet wide in 
one part, ran between these two vats, the rim of the cooling- 

1 Per Lord Herechell, Smith v. Baker (1891), A.C. at p. 365. 

2 Smith V. Baker (1891), A.C. 325 ; Thomas v. Quartermaine, 18 
Q.B.D. 685. 
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vat rising sixteen inches above the passage. The plaintiff, 
who was employed in this room, went along the passage in 
order to get a board from under the boiling- vat, which was 
used as a lid. As the lid stuck, the plaintiff gave an extra 
pully which caused the board to come away suddenly, and 
the plaintiff, falling back into the cooling-vat, was severely 
scalded. The County Court judge held, that there was 
evidence of a defect in the condition of the works, inasmuch 
as there was no sufficient fence to the cooling-vat ; but he 
found that the condition of the vat was known both to the 
plaintiff and to the defendant ; and also that the plaintiff 
had not been guilty of contributory negligence. He gave 
judgment for the plaintiff; the judgment was set aside by 
the Divisional Court, and an appeal to the Court of Appeal 
was dismissed. 

This case, in the Court of Appeal, was understood, it The 
was said, by County Court judges as deciding, that if a mUnnder- 
plaintiff goes on with his work and does not quit his»*<^- 
employment after he knows of the defective condition of 
the premises, although a breach of duty on the employer's 
part is made out, this is a conclusive answer to an action 
brought by the plaintiff. And in Smith v. Baker (1891), 
A.C. 325, in the House of Lords, Lord Herschell also appeared 
to think, from the decision in Thomas v. Qivartermuine, 
18 Q.B.D. 685, that the majority of the Court held, that 
because the County Court judge had found that the 
defective condition of the plant was known to the plaintiff 
as well as to the defendant, the maxim applied, and the 
defendant was entitled to judgment. From this view he 
expressed dissent, saying it could not be so held as a 
matter of law. Yet on reading with care the two judg- 
ments in Tliomas v. Quartermaiiie which decided the case, 
it is difficult to perceive that they laid down any such 
proposition of law. On the contrary, the judges came to 
the conclusion on the facts, that the plaintiff both knew 
of the danger and appreciated its extent, and with that 
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knowledge and appreciation voluntarily elected to encounter 
the risk. They then applied the law to that state of facts 
so found by themselves. Where, however, in the opinion of 
Lord Esher, and it would seem of Lord Herschell also, this 
decision was at fault, was that the judges took upon them- 
selves to find the fact that the plaintiff appreciated the 
danger and voluntarily incurred it. It was not their 
province to find the facts. This question was one of fact, 
not of law, and therefore it was for the jury (or the County 
Court judge) to determine it. The County Court judge 
had not found as a fact that the plaintiff had voluntarily 
incurred the risk. He merely found that the defect was 
known both to the plaintiff and to the defendant, and that 
the former was not guilty of contributory negligence. His 
decision of the case, therefore, was open to the criticism, 
that he had not found the facts which it was necessarv to 
find before the law could be applied. The judges' decision 
in the Court of Appeal was not open to that criticism, but 
was amenable to the observation, that they had exceeded 
their province in finding the facts which made their 
decision good in law. Bowen, L.J.'s, view was, that where 
tlie known circumstances can only lead to one inference, 
there is no fact left to find. That was putting it rather as 
an inference of fact, than one of law. One can hardly 
appreciate from the facts that had been found in TJuyinas v. 
Qu^rtennaiTie, how any other inference of fact remained 
open than that the plaintiff had voluntarily incurred the 
risk, knowing and appreciating it. It is true that Lord 
Morris, in Smith Y.Baker (1891), A.C. 325, concurred in the 
judgments delivered by Bowen and Fry, L.JJ., in Thoioias 
V. Qudrtermaine ; but he seems to have done so on the 
ground that there the danger was visible, and the risk 
appreciated, and that the evidence admitted of no other 
conclusion than that the plaintiff voluntarily undertook the 
risk. It is clear that if the County Court judge had found 
that the plaintiff had not accepted the risk, knowing and 
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appreciating its clanger, Lord Morris would have held that 
^he evidence did not justify the finding ; and perhaps he 
might have considered it superfluous to send back the case 
to the County Court judge to formally find as a fact what, 
in his lordship's view, was patent from the evidence, and 
was the only reasonable inference of fact that could be 
drawn from the ascertained facts. None the less, as it has 
been held that this question, as an element of consent, is 
one of fact, the fact must be found by the only tribunal 
capable of dealing with questions of fact. 

The dissentient judge in Thomas v. Qiuirtermaine was Txnd 
Lord Esher, M.R., and the ground of his dissent was based j^^^J^^ 
on his construction of the Employers' Liability Act, 1880. i»^^«* 
His view was, that the Act had taken away from the master maine 
the defence of volenti nan Jit injuria ; that it placed the 
workman or servant on a footing with other persons who 
were not servants, and no contract to take risks incidental 
to a particular service could exist in the case of persons 
who were not servants. The view of the Act taken by the 
majority of the Court, Bowen and Fry, L.JJ., was, that 
(with certain exceptions) it placed the workman in a 
position as good, but no better, than that of other persons 
who use the master's premises at his invitation on business ; 
and that the defence of volenti nonfit injuria was not in 
any way afiected by the Act. ** I employ a builder," said 
Bowen, L. J., '' to mend the broken slates upon my roof, and 
he tumbles off. Have I been guilty of any negligence or 
breach of duty towards him ? Was I bound to erect a 
parapet round my roof before I had its slates mended ? " 
The man who went upon the roof to mend the slates would 
have done so knowing what he was going to do, and 
knowing the risks involved. " In the case now before us, 
the negligence now relied on by the plaintiff is that a vat 
in the room in which he worked was left without a railing. 
Let us suppose that the defendant, impressed with the 
danger, had actually sent for a builder to put one up, and 
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the builder had fallen in while executing the work. Would 
the defendant have been guilty of a breach of duty towards 
the builder ? The duty of an occupier of premises which 
have an element of danger upon them reaches its vanishing 
point in the case of those who are cognizant of the full 
extent of the danger, and voluntarily run the risk, volenti 
von fit injuria," 

Fry, L. J., asked : " If the workman is to have the same 
rights as if he were not a workman, whose rights is he to 
have ? Who are we to suppose him to be ? I think that 
we ought to consider him to be a member of the public 
entering on the defendant's property by his invitation. 
Can such a person maintain an action in respect of an 
injury arising from a defect, of which defect and of the 
resulting damage he was as well informed as the de- 
fendant? I think not. To such a person it appears to 
me that the maxim volenti non fit injuria applies." 

Lord Esher, M.R., thought that the Act " recognizes, if 
it does not impose, a duty on the part of the master not to 
have his ways, machinery, or plant in such a defective 
condition as to cause injury to the servant, and if he fails 
in this, he is not at liberty to set up that the injury arose 
by the negligence of a fellow-servant of the plaintiff, nor 
that the plaintiff, whether he knew or did not know of the 
defect, had contracted that lie wovld take the risk upon 
himself The reply to this construction is afforded by 
Bowen, L.J., who, after saying that the language of the 
Act does no more than remove the disabilities under which 
the workman, by reason of the relation of master and work- 
man, was placed by the common-law, continues : " An 
enactment which distinctly declares that the workman is 
to have the same rights as if he were not a workman, 
cannot, except by violent distention of its terms, be strained 
into an enactment that the workman is to have the same 
rights as if he were not a workman, and other rights in 
addition. It cannot in the case of a defect in the employer's 
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works be distorted into the meaning that a new standard 
of duty is to be imposed on the employer as regards a 
workman, which would not exist as regards anybody 
else. . . . What sort of duty could that be which does not 
exist at law, and which is not defined by statute? It 
would be a duty that had no limits except the benevolence 
of a jury exercised at the expense of the pockets of other 
people." 

In the case of Yarmouth v. France, 19 Q.B.D. 647, the Yarmouth 
matter came before the Court of Appeal on the finding^' ^^^^' 
of the County Court judge, who so understood Thomas 
V. Quartermaine as to bind him to hold that, as the 
plaintiff continued to drive a horse after he knew of its 
vicious character, he must be taken, as an implication of 
law, to have assented to take the risk of driving it upon 
himself. The case was sent down for a new trial. The 
plaintiff had been told by the defendant s foreman, when 
he complained and said that the horse was not a fit one to 
drive, that he was to go on driving it, and if any accident 
happened, his employer would be responsible. Though it 
may have been that the foreman had no authority to 
pledge his master in this way, it is evident that such a 
statement, authorized or unauthorized, would be likely to 
have a very definite importance in considering whether the 
workman voluntarily consented to take the risk upon him- 
self. That question had not been considered by the County 
Court judge as a question of fact, but as a matter of law ; 
and it was held by the majority of the Court, that there 
was evidence which might justify a finding of fact, that the 
risk was not under these circumstances voluntarily incurred 
by the plaintiff. 

In Thomas v. Quartermaine, on the other hand, it was 
held that there was no evidence which could justify such a 
finding. 

The case of Yar^novih v. France was brought under . 
the Employers' Liability Act, 1880, and it was argued that, 

o 
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apart from the Act, the plaintiff could not recover ; becaase 
the plaintiff, who drove the vicious horse, well knew its 
vicious character. He, therefore, incurred a risk which 
was a visible and open one, and being of that nature, he 
must bo taken, as an implication of law, to have appreciated 
the risk, and to have consented to incur it. This, it was 
contended, was the interpretation given to the maxim be- 
fore the Act, viz. that a workman impliedly consents to 
incur lisks of that nature^ and the Act itself did not affect 
that interpretation. Such an implication of law would 
have shut out the real fact, viz. that the plaintiff was 
induced to continue the work by means which did not 
make his doing so a voluntary act on his part By the 
Act, a workman can recover if any defect in the plant 
caused his injury (sec. 1, sub-sec. 1), or (sub-sec. 2) if the 
injury arose from the negligence of any one employed by 
the master who exercised superintendence ; but by sec 2, 
sub-sec. 1, he shall not be entitled to recover under sec. 1, 
sub-sec. 1, unless the defect arose from, or had not been 
remedied owing to the employer's negligence or that of the 
person in charge. By sub-sec. 3, where the workman 
knows of the defect or negligence, and fails to give notice 
of it to the employer, or to " some person superior to him- 
self," he shall not recover, unless he knows that the employer, 
or the superior person, is already aware of the defect or 
negligence. It was held that the horse was "plant," and 
that there was evidence that the defect arose from the 
negligence of the person in charge, who had had notice of 
it, and had failed to remedy it. But it was contended that 
the implied contract at common-law, above referred to, 
prevented the workman from recovering. Lord Elsher 
thought, on the construction of the Act, that if the work- 
man gives notice of the defect, and it is not remedied, he 
can recover, unless he is within the maxim volenti non 
jit injuria. Whether the plaintiff is voLens is a question 
of fact. The County Court judge "did not apply his mind 
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to the motives which induced the plaintiff to act as he did 
— whether he relied upon the foreman's statement that the 
employer would be responsible in case of an accident, or 
whether he was influenced by the fear of being thrown out 
of employ if he disobeyed the foreman's orders." Lord 
Esher added that all that was for a jury, and the County 
Court judge (acting as a jury) ought to have applied his 
mind to it. 

So far, there seems to be no difficulty in that judgment. The diffl- 
But Lord Esher, in holding that the case was one within \j^ ^ 

the Act, also said that if the case were not within it, "then, Baher's 

ludgment 
according to the old law, if that Act had not existed, I have In Far- 
no doubt this plaintiff could not have recovered," and went ^J^^* 
on to show that the maxim would have precluded him. 
The difficulty arising out of the judgment of the M.R. is, in 
apprehending why the effect of tho Act was to render the 
maxim inapplicable, while he admitted that, apart from the 
Act, it would have afforded a good defence. He said he 
found it very difficult to give a sensible construction to 
sub-sec. 3 of sea 2; but he inferred from it that, if the 
workman gives notice, and the defect is not remedied, he 
may recover. He asked, when is this notice to be given i 
And if the defect is not at once remedied, is he to refuse to 
incur the risk, and to quit the employment? Then he 
thought it clearly enimciated by that sub-section that " if 
the workman gives notice of the defect, and the employer 
fails to remedy it, the workman's claim for compensation is 
valid, uvleas he is brQiught within the maodm volenti 7wn 
Jit injuria'' That does not seem to remove the difficulty 
already adverted to, because the learned judge makes the 
admission that, apart from the Act, the plaintiff was brought 
within the maxim, cmd could not recover.^ 

Lord Esher's view, as expressed, or understood to be 
expressed, in Thonias v. Quartermain^, that the Act took 

> See, too, Woodley v. Metropolitan District Hy., 2 Ex. D. 384, dis- 
tinguished in Thrussell v. Handy side, 20 Q.B.D. 359. 
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away from the master the defence of volenti noiifit injuria, 
could no longer be regarded as correct after the decision in 
that case. It was the view which had been taken in 
Weblin v. Ballard, 17 Q.B.D. 122, which case was over- 
ruled in the course of the judgment delivered by Bowen, 
L.J., in ThoTnaa v. Quartermaine. Lord Esher, however, 
in commenting upon his own judgment in that case, said 
(in Yarmouth v. France): "I never entertained a doubt 
that the Employers' Liability Act does not prevent the 
proper application of the maxim volenti non fit injuria'' 
This is certainly not the impression conveyed by the langu- 
age used by the learned judge in his judgment in Thomas 
V. Quartermaine. The view put forward by him in 
Ya/rmoMh v. France, and one which it is diflScult to follow, 
is that although the plaintiff would have been precluded 
from recovery by reason of the operation of the maxim, yet 
that the effect of the Act was to enable him to recover, 
'* unless he is brought clearly within the maxim." But in 
the view of the learned judge he was so clearly within it 
that, apart from the Act, he could not recover. A careful 
consideration of Lord Esher's judgment in Yaimouth v. 
France fails to make it clear how, if the maxim otherwise 
applied, the Act so affected its operation as to enable the 
plaintiff to recover. 

Both Bowen and Fry, L.JJ., in Thomas v. Quartermaine, 

agreed that the Act placed the workman in the same 

position as a stranger who is lawfully on the premises by 

the occupier's invitation, "but in no higher or better 

position;" and that the maxim would apply in proper 

circumstances to such a person, and therefore to a servant 

suing under the Act. This view leaves the operation and 

the interpretation of the maxim unaffected by the Act. 

liindiey, The judgment of Lindley, L.J., in Yarmouth v. France, 

judgmeDt however, is not hampered by the difficulty which Lord 

in Yw' Esher 's judgment appears to present. He nowhere admits 

France, that at common-law (as regards the application of the 
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maxim) the facts would have prevented the plaintiff from 
recovering. He deals with the maxim apart from the 
Act ; holding, not that the Act affected the interpretation 
of the maxim ; but, on the contrary, that the Act did not 
preclude its application ; and thereupon, discussing it, he 
held that in considering whether it applies, the question 
of fact remains whether the plaintiff voluntarily incurred 
the risk, notwithstanding that he knew and appreciated 
the danger, and yet continued in his employment. He 
accepted Thomas v. Qaartermaine as deciding {inter alia) 
that in each of the cases specified in sea 1 of the Act, the 
maxim is applicable; and if a workman, knowing and 
appreciating the danger, elects to incur it, he can no more 
maintain an action under the Act, than he could have 
done before the Act was passed. But the true construction 
and the application of the maxim involved, in his opinion, 
the question of fact whether he had so elected. The 
question must be, beyond whether the plaintiff knew of 
the risk, " whether the circumstances are such as necessarily 
to lead to the conclusion that the whole risk was volun- 
tarily incurred by the plaintiff; " and this question must 
be answered affirmatively before the maxim can be said 
to apply. It will be observed that this view of the maxim 
does not conflict with the view of the majority who 
decided Tfiomas v. QttartermaiTie ; the difference is that 
while Lindley, L. J., thought that these matters must be left 
to a jury to determine, Bowen and Fry, L.JJ., thought that 
there was nothing left to be determined, where the facts 
necessarily lead to only one reasonable and possible con- 
clusion of fact; but in both views the question whether 
a man is volens or nolens is to be determined as a fact, 
and not by any implication of law. 

Lindley, L.J., thought that in the cases mentioned in 
the Act, a workman not engaged to incur a particular 
danger, finding himself exposed to it, and complaining 
about it, cannot be held, as a matter of law, to be volens, 
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merely because ho does not refuse to face it. " Nor can it, 
in my opinion, be held," he continues, " that there is no 
case to submit to a jury on the question whether he has 
agreed to incur it, or has voluntarily incurred it or not, 
simply because, though he protested, he went on as before. 
The facts of each particular case must be ascertained and 
considered. If nothing more is proved than that the 
workman saw danger, reported it, but, on being told to 
go on, went on as before in order to avoid dismissal, a 
jury may, in my opinion, properly find that he had not 
agreed to take the risk, and had not acted voluntarily in 
the sense of having taken the risk upon himself. Fear of 
<lismissal, rather than voluntary action, might properly be 
inferred. A fortiori might the jury properly come to such 
a conclusion if it was proved that the workman was told 
by his superintendent not to mind, and that if any accident 
happened the employer must make it good. Such an 
additional circumstance would go far to negative the in- 
ference that the complaining workman took the risk upon 
himself. I cannot construe the Act as shutting out such 
considerations as these." 

That being the construction of the maxim adopted by 
the Lord Justice, these questions of fact are open upon the 
inquiry whether the maxim applies, without regard to the 
Act at all. Bowen, L.J., in Thomas v. Quartermainc, 
does not admit, and, as before pointed out, this appears 
to be the only point of difference between him and 
Lindley, L.J., that any question of fact can be said to arise, 
where the inference left open on the facts can only lead to 
one conclusion ; that is, one conclusion of fact. While he 
admits that "knowledge is not a conclusive defence in 
itself," he adds, " but when it is knowledge under circum- 
stances that leave no inference but one, viz. that the risk 
has been voluntarily encountered, the defence seems to me 
complete." 
judgment Lopes, L.J., the dissentient judge in YarmotUli v. 
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France^ took a different view of the construction of the of Lopes, 
maxim, and thought that as the plaintiff both knew and 
appreciated the danger, and yet continued in his employ- 
ment, he was volens by implication of law, as the effect of 
the maxim ; and he cited with approval Cockbum, C.J/s, 
judgment in WoocUey v. Metropolitan District By., 2 
Ex. D. 384.1 

Dealing with the Act, he thought the construction of 
sub-sec. 3 of sec. 2 was, that while before the Act know- 
ledge would have prevented the workman from recovering, 
since the Act knowledge, in the specified cases, does not 
have that effect, provided the workman gives notice of the 
danger; but that if after giving notice, he continues in 
his employment, knowing the danger, the same legal in- 
ference arises as before, viz. that he voluntarily runs the 
risk; and any evidence of negligence arising from the 
employer s breach of duty is displaced by the workman 
being volenft. 

He disregarded the evidence as to what the foreman 
had told the plaintiff, on the ground that it was no 
evidence against the defendant; and he did not regard 
the effect that such a statement might have had on the 
]»laintiff8 mind in considering the question of fact whether 
the plaintiff voluntarily ran the risk, because he did not 
admit, in interpreting the maxim, that any such question 
of fact arose. He adopted the decision in Woodley v. 
Metropolitan District Ry} (supra), to the effect that if 
a roan continues his employment, rather than run the 
lisk of dismissal, after knowing all the dangers, he must, 
in point of law, be said to have accepted them ; and he 
saw nothing in the Act to exclude this legal inference. 

He disposed of the point made by Lord Esher, and 

apparently also by Lindley, L.J., that the plaintiff was 

not employed to drive a vicious horse, by pointing out 

that after he knew the horse was vicious he continued to 

* Distioguished in Thrussell v. Handynide, 20 Q.B.D. 359. 
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drive it. This conduct would certainly seem to imply 
that^ though the plaintiff was not originally engaged to 
drive a vicious horse, he had subsequently accepted that 
duty as part of his employment. Whether, however, he 
had voluntarily accepted it, in the sense of taking the risk 
upon himself, was a matter which Lopes, J., considered 
was concluded by the application of the maxim, which 
imports an implication of law ; while the majority of the 
Court were of opinion, that the question whether under 
the circumstances the plaintiff was voleris, was a question 
of fact, which must first be determined before the maxim 
could be applied. 
Injury In BoddeUy v. E. GranviUe, 19 Q.B.D. 423, the injury 

JJJJj^^ to the plaintiff arose from the breach of a statutory duty 
breach of on the defendant's part; and the judge, following the 
duty." ^^ opinion expressed by Bowen and Fry, L J"J., in Thomas v. 
Quartermaine, decided that the maxim has no application 
where the injury arises from a direct breach of a statutory 
obligation. The plaintiff was well aware that the statutory 
duty imposed on the defendant, a coal-owner, was habitu- 
ally disregarded ; but the defence that he voluntarily 
undertook the risk was not allowed to succeed. A volun- 
tary acquiescence in the breach of a duty imposed by 
statute could not absolve one who was guilty of disobeying 
the statute. 
Difitino- The distinction between Thomas v. Qtuirtermuine and 

tween YcLTmovih v. France seems tolerably clear, although on a 
Thomas v. superficial view they appear to clash. In the former case, it 
n^ne uid could be inferred as a fact that the plaintiff was volena. 
Yannouth Hq knew of the defect in the plant, and elected to run the 
risk ; nor were there any other circumstances which could 
lead to a conclusion that he had been influenced in any 
way in continuing his employment, so that he might, as 
a fact, be found not to be volens. In Yarmouth v. France^ 
on the other hand, though the plaintiff had, with know- 
ledge of the defect, continued to drive the horse, there 
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was evidence to show that he might not have voluntarily 
consented to incur the risk of driving it. 

This maxim was further discussed, explained, eand SmUhy. 
authoritatively interpreted by the House of Lords in-^**^- 
Smith v. Baker (1891), A.O. 325,^ which was also an action 
brought in the County Court under the Employers' Lia- 
bility Act, 1880. It is a very important, and in many 
ways a very interesting case. Although it was held that 
the point whether there had been any negligence was not 
open to the defendants (the respondents), because that 
point had not been taken in the County Court where the 
action was tried, there was a remarkable disagreement 
amongst the judges as to whether there was, or was not, 
any evidence of negligence. The whole history of the 
case too, through the Court of Appeal, and in the House 
of Lords, presents remarkable instances of difference of 
judicial opinion. But as the respondents were shut out 
from contending that they had not been negligent, the 
attention of the House of Lords was concentrated on the 
question whether the workman (the appellant) had accepted 
the risk voluntarily; and the discrepancy of opinion on 
that point in the Court of Appeal and in the House of 
Lords, is probably due to the consideration that this 
is a question of fact, and that no arbitrary rule of law 
decides it. 

The facts of the case were, that the plaintiff was em- rphe facts 
ployed by the defendants, who were railway contractors, o^^"**** 
to drill holes in a rock cutting, near to which was a crane 
worked by other workmen of the defendants. This crane 
lifted stones, and at times swung them over the plaintiff's 
head ; and when this was done no warning was given to 
the plaintiff. The plaintiff was aware of the danger of 
this proceeding, and had been thus employed for some 
time. A stone fell from the crane whilst being swung 

' See also Membery v. G, W. JRij.j 14 App. Cas. 179 ; and Williams v. 
Birmingham Battery Co. (1899), 2 Q.B. 338. 
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over the plaintiff and injured him severely. Several 
questions were left to the jury by the County Court 
judge, who found that the machinery for lifting the stone, 
'' taken as a whole," was not reasonably fit for the purpose ; 
that the omission to supply special means of warning was 
a defect in the ways, works, machinery, and plant within 
the Act ; that the defendants were negligent in not remedy- 
ing the defect ; that the plaintiff was not guilty of con- 
tributory negligence ; and that he did not voluntarily 
undertake a risky employment with a knowledge of its 
risks. They returned a verdict for the plaintiff for 
damages. 

It has been submitted {ante, p. 200) that Thoincuf v. 
Qaartermaine and Yarmouth v. France are not in them- 
selves contradictory or irreconcilable; but on appeal to 
the Divisional Court, the learned judges of that Court 
declared that these cases were not reconcilable, and thought 
it desirable that they should be explained by the Court of 
Appeal. Accordingly they dismissed the appeal, and 
granted leave to appeal. 

The Court of Appeal (Lord Coleridge, C.J., Lindley and 
Lopes, L.JJ.) reversed the judgment of the Court below, 
mainly on the ground that there was no evidence of neg- 
ligence by the defendants, although the L.C.J. thought that 
the judgment ought also to be set aside on the ground that 
the plaintiff had been engaged to perform a dangerous 
operation and took the risk upon himself. The House of 
Lords reversed the decision of the Court of Appeal (Lord 
Bramwell dissenting). Their decision was, that when a 
workman engaged in an employment not in itself dangerous 
— the drilling of holes here not carrying with it any 
element of danger — is exposed to danger arising from an 
operation in another department over which he has no 
control — the danger being created or enhanced by the 
employer's negligence — ^the mere fact that the workman 
continues in such employment with full knowledge and 
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understanding of the danger, is not conclusive to show that 
he undertook the risk so as to make applicable the maxim 
volenti myiifit injwria. 

Although it was held, under the circumstances pre- The 
viously mentioned, that the verdict of the jury by which f^^ete*^ 
the defendants were said to have been guilty of negligence milling 
could not be disturbed; and though that decision was^j^^pf^ 
accepted as part of the proposition which was being dis-of '^^f?^*- 
cussed, the learned law lords nevertheless entered upon the iiiustrnteii 
question of negligence, and with curious results. The Lord dfiirenee^ 
Chancellor thought there was evidence of negligence for of opiiium. 
the jury to consider, and was not disposed to think 
that their findings were unjustified ; Lord Watson also 
considered there was sufficient warrant in the evidence to 
justify the findings; and Lord Herschell was far from 
being satisfied that there was no evidence of negligence. 
Lord Bramwell, on the other hand, thought it clear there 
was no evidence of negligence in the defendants at all ; 
and Lord Morris found nothing to support the finding that 
the machinery was defective or was negligently used ; and 
all the three judges of the Court of Appeal thought there 
was no evidence of negligence. This wealth of judicial dis- 
crepancy forms, indeed, a very respectable testimony to the 
difficulty of determining what constitutes negligence. 

On the question whether the plaintiff had voluntarily Lord 
undertaken the risk, very instructive interpretations of ^y.'^ 
the meaning of the maxim volenti non fit injuria were view «»f 
delivered. The Lord Chancellor stated his opinion to be, maxim. 
" that in order to defeat a plaintiffs right by the application 
of the maxim relied on, who would otherwise be entitled 
to recover, the jury ought to be able to affirm that he 
consented to the particular thing being done which would 
involve the risk, and consented to take the risk on him- 
self;'* although, as he pointed out, such consent might be 
inferred from the course of conduct, as well as expressly 
pix)ved. 
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Applying that, he pointed out that the plaintiff had his 
attention fixed on the work he was doing, which prevented 
him from looking out for stones being slung over his head ; 
and the plaintiff never did consent, or would have con- 
sented, to the particular act which caused the injury. He 
would have said, " If you will not warn me when the stone 
is going to be slung over my head, then let me look out 
for myself, and do not keep me employed upon an operation 
which prevents me doing so." The proposition upon which 
the defendants relied went, he said, beyond that involved 
in the maxim. It extended to saying, that wherever a 
person knows there is a risk of injury to himself, he debars 
himself from complaining, if an injury happens to him in 
doing anything which involves that risk. And he shows 
that such a proposition ought to have prevented any one 
from getting damages for being run over in the London 
streets, where every one knows that in making use of them 
some risk is involved. He then quoted with approval 
Bowen, LJ., who said in Thomas v. Qiuarierniaine, 18 
Q.B.D. G85, " the maxim is not ' scienti non fit injuria ' ; " 
and Lindley, L.J., who remarked in Yarmouth v. France, 
19 Q.B.D. 660, ** The question in each rase must be, not 
simply whether the plaintiff knew of the risk, but whether 
the circumstances are such as necessarily to lead to the 
conclusion that the whole risk was voluntarily incurred 
by the plaintiff." The plaintiff here, in the opinion of the 
Lord Chancellor, so far from consenting, did not even know 
of the particular operation that was going on over his head 
until he was struck ; and consent was therefore out of the 
question. It was not a case, as Lord Coleridge considered, 
where a man had been engaged to perform a dangerous 
task. 
Lord ^ Lord Watson, dealing with the question, "the only- 

substantial one," whether the jury were warranted on the 
evidence in finding that the plaintiff did not voluntarily 
undertake the risk, said the verdict could not be lightly 
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set aside. The maxim, borrowed from the civil law, had, he 
said, lost much of its literal significance. After explaining 
the maxim much as the Lord Chancellor had explained it, 
he added, that when the workman's acceptance of the risk 
is left to implication, he must have known of its existence, 
and appreciated, or had the means of appreciating, the 
danger, in order reasonably to be held to have undertaken 
it. *' But assuming that he did so, I am unable to accede The mere 
to the suggestion that the mere fact of his continuing at tho*work- 
his work, with such knowledge and appreciation, will in ™mi oon- 
every case necessarily imply his acceptance." Whether it work after 
has that effect or not, " depends to a considerable extent ^^' * 
upon the nature of the risk, and the workman's connection itsdaugcr, 
with it, as well as upon other considerations which must vary ^^s^^* 
according to the circumstances of each case." He distin- sarily 
guished between cases where danger is necessarily inherent, J^ ^ ^" 
and those which are not. In the former case, the workman «>fc»». 
must rely on himself, and, in the absence of express stipu- ^^^^' 
lation, accepts the risk of injury. In the latter case, no between 
rule as to the operation of the maxim can apply to all the ^^ 
various relations of the workman to the danger. " In the danger is, 
circumstances of this case, the question whether he hadjSierent 
accepted the risk is one of fact ; there is no arbitrary rule 
of law which decides it." The fact had been found by the 
jury, that he had not accepted the risk. In the opinion of 
some of the judges, this finding was not unreasonable ; and 
all the judges (except Bramwell, B.) considered themselves 
bound by that finding. 

Lord Herschell makes the same distinction between Lord Her- 
employ ments which are, and are not, intrinsically perilous. ^^ ' 
He points out how the fact of a workman continuing his 
work, where he runs a risk occasioned by the employer's 
negligence, operates upon the maxim volenti non fit 
injuria. But he says, "Whatever the dangers of the 
employment which the employed undertakes, amongst them 
is certainly not to be numbered the risk of his employer's 
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negligence, and the creation or enhancement of danger 
thereby engendered.'* This proposition, so stated, would 
seem to indicate that whether the work is, or is not, 
intrinsically dangerous, the workman cannot be held, as a 
matter of law, to voluntarily incur any extraneous risks. 
Though, as Lord Herschell points out, where intrinsically 
dangerous work is undertaken, notwithstanding reasonable 
care to minimize the danger, the workman, if he suffers, 
has no cause of complaint. While agreeing with the 
judgment in Yanfiiouth v. Fraiice {ante, p. 193), Lord 
Herschell did not rely, as strongly as Lindley, J., did, upon 
the fact that the workman complained of the risk to which 
he was exposed, and on being told to continue, did so to 
avoid dismissal. He places his view on another ground. 
" I think," he said, " that where a servant has been subjected 
to risk owing to a breach of duty on the part of his 
employer, the mere fact that he continues his work, even 
though ho knows of the risk and does not remonstrate, 
does not preclude his recovering in respect of the breach 
of duty, by reason of the doctrine, * volenti non fit injuria,' 
which in my opinion has no application to such a case.^' 
This would also seem to equally affect cases both where 
the work is, and where it is not, intrinsically dangerous. 
But cases might arise, as Lord Herschell shows, whei*e 
even the employer's negligence might be a risk the work- 
man chose to undertake, as where the particular work, 
by reason of a defective machine, could not be performed 
without inevitable injury. If the workman deliberately 
performs it, he cannot complain of the consequent injury 
he sustains. It is clear, therefore, that an employer cannot 
escape liability for the consequences of his negligence or 
breach of duty which involves injury to his servant, on the 
ground that, by the application of the maxim, he has con- 
sented to run that risk. Nor, if the employer fails in his 
duty to his servant, can it be said, as an implication of 
law, that the servant consents to such an act because he 
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does not refuse to continue in the service. In the present 
case the jury found as a fact — one by which the House 
held itself bound — that the plaintiff's injuries were occa- 
sioned by the employer's negligence ; and to such a state of 
things the maKim does not apply. 

Lord Morris, who, as previously mentioned, saw no Lord ^ 
evidence of negligence on the defendants' part, but still view, 
agreed that he was bound, under the circumstances, to 
accept the jury's verdict, took the same view. He stated 
also, that if the defendants had taken the point at the trial 
that there was no evidence of negligence, they would have 
been entitled to judgment. Upon the jury's finding, he 
said : " The appellant may have entered on a risky 
business ; but he did not voluntarily undertake it plus the 
risk from defective machinery." And again : " How can 
the plaintiff be held to voluntarily incur a danger from 
unfit machinery, the unfitness of which he was admittedly 
unaware of ? " 

Lord Bramwell, the dissentient judge, put his proposition Lord 
forcibly. The plaintiff was aware that while he was at his wdfe* 
work stones were from time to time sluns: over his head, diwenti- 

6Db view 

He knew that was dangerous. He had himself complained 
of the danger. Yet he worked under these conditions for 
some time. He was also aware that no warning was given. 
He knew that was dangerous. How can any one say he 
did not consent to run the risk ? How can any one say 
he did not appreciate the nature and extent of the danger ? 
Here Lord Bramwell treated the point of consent as an 
inference of fact, as Bowen, L J., had done in Thomas v. 
QuartcTTnavne, But in order to put the matter in this 
way, Lord Bramwell had to set aside the findings of the 
jury. This he did, and declined to hold that the Court 
was bound by them. If his lordship had felt himself so 
bound, he would probably not have been in disagreement 
with the other judgments. "I admit," he said, "that 
personal negligence in the master would make him liable ; 
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so also the use of dangerous plant not known to the 
servant/' His dissent, therefore, seemed to arise upon his 
disagreement as to the proposition before the Court ; and 
with much elaboration he argued out a question which, in 
the opinion of the other law lords, was not the question 
before them. 
Legal As regards the use and reasonableness of resorting to 

legal maxims, the attitude of mind of two eminent judges 
is curiously at variance. Lord Esher in Yarmouth v. 
Fraiue, 19 Q.B.D. at p. G53, expressed his detestation of 
"the attempt to fetter the law by maxims. They are 
almost invariably misleading; they are, for the most part, 
so large and general in their language that they always 
include something which really is not intended to be 
included in them." While Lord Bramwell, in Smith v. 
Baker (1891), A«C. at p. 344, dealing with the same maxim 
{volenti non Jit injuria), repudiates the notion that 
maxims are to be discarded. " If this is a maxim, is it 
any the worse ? What are maxims but the expression of 
that which good sense has made a rule ? '' But \i hether a 
maxim is to be regarded as a formula and nothing more, or 
as a summarized statement containing the quintessence of 
legal learning, the question of its application to the par- 
ticular facts of a case is of equal difficulty. The question 
whether the words of an Act of Parliament apply, presents 
precisely the same difficulty. Presuming a maxim to be a 
doctrine accepted by the common-law, you can hardly be 
said to " fetter the law " by applying it, unless you apply it 
wrongly. But as it is now held that the maxim involves no 
implication of law, the force of any objection to its appli- 
cation probably disappears. 
The There are many cases, too, dealing with the application 

j^l^ of the maxim where the relationship of master and servant 

appUes is not involved. It will be sufficient to refer to one or two. 
reUtlon- Thimssell v. Handyside, 20 Q.B.D. 359 (in which Woodley v. 
ship of Melrapdiian District By., 2 Ex. D. 384, was distinguished). 
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was the case of a workman, the plaintiff, who was told by master and 
his employers to work in a particular place. The de-J^S^' 
fendants were contractors, who were working above that 
place; and their work was dangerous to those working 
below, unless proper precautions were taken. The plaintiff 
was aware of the danger. The jury found the defendants 
guilty of negligence in not taking proper precautions for 
the safety of those who were working below ; that there 
was no contributory negligence by the plaintiff; and that 
he had not voluntarily incurred the risk. It was held that 
the case had been rightly left to the jury. Although the 
plaintiff was aware of the danger, it was a question of fact 
for them whether, under the circumstances, the plaintiff 
had voluntarily undertaken the risk ; and their finding was 
justified by the fact, that the plaintiff could not have 
avoided the danger of working where he was, unless he had 
disobeyed his employers and incurred the risk of dismissal. 
In Woodley v. Metropolitan District By. (ante, p. 199), 
a workman in the employ of a contractor engaged by the 
defendants, had to work in a dark tunnel, rendered danger- 
ous by passing trains. After working there a fortnight, he 
was injured by a passing train. The jury found that the 
defendants, in not taking any precautions for the protection 
of the plaintiff, had been guilty of negligence. The 
majority of the Court, reversing the decision of the 
Court of Elxchequer, held that the plaintiff, having con- 
tinued in his employment with full knowledge of the 
danger, could not make the defendants liable for an injury 
arising from danger to which he had voluntarily exposed 
himself. On the other hand, Hellish and Baggallay, L.JJ., 
dissented, and held that the plaintiff, as servant to the 
contractor and not to the defendants, had entered into no 
contract with the latter which would modify the ordinary 
duty of those who carry on a dangerous business to take 
reasonable precaution that no one should suffer personal 
injury from the manner in which it is conducted ; and that 

p 
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no 8uch contract could be inferred from the plaintiff re- 
maining in his employment. The judges who decided 
ThrussdVa case considered that the facts of that case 
<listingu)shed it from WoocUeya case. In view of the later 
decisions, it would seem that the opinion of the two 
<lissentient judges in Woodley*8 case would now prevail. 

In Osborne v. L. & N.W. Ry., 21 Q.B.D. 220, the 
jilaintiff was injured by falling on steps leading to the 
defendants' railway, which were slippery and dangerous 
by the defendants' fault. There was no contributory 
negligence by the plaintiff, but there were other steps 
which he might have used, and he admitted that he knew 
the steps were dangerous, and went down carefully hold- 
ing the handrail. This admission was seized on by the 
defendants in order to put forward the maxim volenti noii 
fit injuria as a defence. It was held that the defendants 
had not shown that the plaintiff voluntarily agreed to 
incur the risk, knowing its nature and extent ; and that the 
plaintiff was therefore entitled to recover. The existence 
of negligence on the defendants* part had been found as a 
fact, so also had the absence of contributory negligence by 
the plaintiff; but there was no finding of fact that the 
plaintiff knew and appreciated the risk, and agreed to 
undertake it. Unless that had been found as a fact, the 
defendants were not in a position to successfully contend 
that the maxim applied. 
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Liability to treapaasera. 

In Lynch v. Nwrdin, 10 L.J.Q.B. 73 (see ante, p. 27), Where 
the successful plaintiff, who was a child, was a trespasser ©f tender 
when he met with his injury; and it was subsequently ^_*^ 
said by Parke, B., in Lygo v. Newbold, 23 L.J. Ex. 108, that passen. 
the ground of that decision was, that the plaintiff had 
taken as much care as was to be expected from a child of 
tender years : " in short, that the plaintiff was blameless, 
and consequently that his act did not affect the question." 
The child was undoubtedly a trespasser in getting into the 
cart, in the sense that he had no business to be in it ; and 
the accident, presumably, would not have occurred had he 
not been in the cart. The ground on which Lord Denman 
based his judgment was thus stated by him : *'Can the 
plaintiff, consistently with the authorities, maintain his 
action, having been at least equally in fault ? The answer 
is that, supposing that fact ascertained by the jury, but to 
this extent, that he merely indvlged tlie natiiral iTistinct of 
a child in amxiaing himself with the empty cart and 
deserted horse, then we think that the defendant cannot be 
permitted to avail himself of that fact. The most blamable 
carelessness of his servant having tempted the child, he 
ought not to reproach the child with yielding to that 
temptation." The child had acted without prudence or 
thought, *' but had shown these qualities in as great a 
degree as he could be expected to possess them ; " while 
the defendant had not acted with ordinary care. The 
child's misconduct, he continued, " bears no proportion to 
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that of the defendant's which produced it." But it is as 
impossible to reconcile Lyn-ch v. Nurdin with the case 
of Hughes v. Macfie, 33 L.J. Ex. 177 {ante, p. 25), as 
to reconcile this latter case with the opinion expressed 
by Channell, B., in Gardner v. Grace, 1 F. & F. 359 {ante, 
Coutribu- p. 145). Channell, B., in that case laid it down that the 
^ce on <loctrine of contributory negligence did not apply to an 
the part of infant of tender age. In Huglies v. Macjie {supra) it 
was subsequently held that this doctrine applied to 
children just as much as to adults ; the judges, who were 
parties to that decision, being Pollock, C.B., Bramwell and 
Pigott, BB., and Channell, B., himself. The decision was a 
strong one. The defendant had taken off the flap or cover 
of his cellar, and had placed it against a wall in a public 
street "so that it could easily be pulled over." It is 
difficult to appreciate how this flap, loosely reared up in 
a street, could be a less dangerous instrument than a cart 
Hughe$ V. left unattended ; or to discriminate between the amount 
^^' of care a child might be expected to exercise in not 
mounting a cart, and that which should prevent him from 
playing about a loose flap left in the street. But the 
defendant was held not liable under the following circum- 
stances. The plaintiff, a child of seven, was playing on 
and about this flap, and in jumping off it, his dress caught 
in it, and pulled it over. It fell upon him and injured 
him. In the judgment it is' conceded, that if a person 
passing along the street had knocked it over upon him- 
self without any carelessness, and sustained injury, the 
defendant would have been liable.^ It was urged on the 
plaintiff's behalf, that to leave a thing of this kind, in- 
securely fastened, in a public street, was an act of 
negligence, and that the facts were within Lynx:h v. 
Nurdin {supra). The Court did not accede to this. 

^ So, also, if it had fallen oo a passer-by and injured bim in con- 
sequence of another person meddling with it: Daniels v. Potter, 4 
C. & P. 262. 
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'' Had he been an adult, it is clear he could maintain no 
action ; he would voluntarily have meddled, for no lawful 
purpose, with that which, if left alone, would not have 
hurt him ; he would therefore have contributed by his own 
negligence to his damage. We think the fact of the 
plaintiff being an infant of tender years makes no differ- 
ence." Mangan v. Atterton, L.R. 1 Ex. 239 (discussed 3fan(7«n v. 
ante, p. 25), was a similar case to this, the child of four, '^''^'^'*- 
who put his hands into an oil-cake crushing machine left 
unprotected in a street, being held to be a trespasser, and 
as such, disentitled to recover damages. But, as already 
noticed (ante, p. 25), Cockbum, C.J., and Manisty, J., in 
Clark V. Ohamhera, 3 Q.B.D. 327 {ante, p. 25), doubted the 
correctness of this decision, both as regards the finding that 
there was no negligence on the defendant's part, or, if 
any, that it was too remote ; and also that the plaintiff was 
precluded from recovering because he was a trespasser; 
saying that the decision was "obviously in conflict" with 
other cases. In Singleton v. Eastern Counties Ry., 7 
C.B., N.S. 287, where a little girl of three years was 
trespassing on a railway, and was injured by a passing 
train, the child did not succeed in recovering damages on 
the ground, chiefly, that the defendants had not been 
guilty of any negligence. The question, therefore, whether 
a child of tender years can recover damages when he is 
a trespasser is left in an unsettled condition. Harrcld v. 
Wai^nsy, 1898, 2 Q.B. 820, was another case of an infant 
plaintiff. The defendant owned a fence abutting on a 
highway, and this fence was in a rotten and insecure 
condition. The plaintifi*, a child of four years, put his foot 
on it, and it fell on and injured him. The Court of Appeal 
decided that the plaintiff could maintain an action; but 
the decision went in part upon the ground, that a fence in 
such a condition close to the highway was a nuisance. 
A. L. Smithy L.J., however, rested his judgment strongly 
on the authority of Lynch v. Nurdin, a case which he said 
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'* has never been overruled, but has been treated in subse- 
quent cases as sound law ; " notwithstanding that Hughes 
V. Macfie did not give effect to it; and he also relied on 
Jeweon v. Qatti, 2 Times L. R. 381, 441 (ante, p. 28), where 
a child recovered damages who leant up against a bar 
placed across a cellar in a highway, attracted by scene- 
painting which was going on in the cellar. The bar gave 
way, and the child fell into the cellar. Rigby, L. J., appeared 
to rely entirely on those two cases ; but Vaughan- Williams, 
L.J., founded his judgment altogether on the point that the 
rotten fence constituted a nuisance in the highway; and 
commenting later [in McDowaU v. G.W. Ry., 1903, 2 K.B. 
331 (ante, p. 31)] upon his judgment, he said that the case 
was just on the border-line, and that he would not have 
concurred in the judgment of the Court, except on the 
ground of nuisance. 
3'Jiore is In such cases as Lynch v. Nu'rdin, Hughes v. Macjie (ante, 

tinction P* 212), and Mangan v. Atterton (ante, p. 213), it is difficult 
between ^0 distinguish between an act of trespass, and an act of 
and oon> negligence supposed to constitute contributory negligence ; 
negU^ the act of trespass having led directly to the injury, 
gence. The legal position of a trespasser becomes, perhaps in- 
evitably, mixed up with the legal notion of contributory 
negligence. The two things, however, are not the same. 
You may be a trespasser unwittingly;^ and you cannot 
commit a trespass by any act of omission.^ If I go on 
lands where I have no right to be, I am none the less a 
trespasser, though I did not know I was trespassing. And, 
ill the absence of other considerations, there is no duty on 
the owner of the land towards me to keep it in such a 
state that it would not be dangerous for me to come upon 
it. But you cannot be guilty of negligence unwittingly ; 
nor can you be free from liability for negligence because 

* Basely v. Clarkson, 3 Lev. 37. 

* Shqpcott V. Musford, 1 Ld. Raym. 187 ; Lawrence v. Ohto, 1 Stark. 
22. 
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you have merely omitted to do what it is your duty to do. 
A breach of duty involves some conscious act You are, in 
the legal sense, taken to be aware of what your duty is, and 
to neglect its performance is a deliberate act. Whether 
the negligent act is one of omission or of commission, each 
is equally a conscious breach of duty. In the former case, 
you omit to carry out what you are bound to perform ; in 
the latter, you omit to abstain from doing what you are 
bound not to do. In both cases you are actively negligent. 

In the cases of trespass by children of tender years where 
dangerous things are negligently left in a street ; as where 
a child of four put his fingers into a dangerous machine, 
Mangan v. Atterton (supra) definitely decided that the 
child could not sustain an action, on the ground that he 
was a trespasser. Whether under such circumstances a 
child can be said to be a trespasser is, perhaps, still open to 
discussion. But if he be a trespasser, it would probably be 
on the ground that, though the act was unwittingly per- 
formed — ^inasmuch as a child of tender age really knows 
very little of what he is doing — he is none the less a tres- 
passer. It might perhaps be said that where trespass is 
set up as a defence, a tangible distinction may exist between 
the defendant's liability in the case of a child who tres- 
passes on private lands or premises, and in that of one who 
commits a trespass upon some potentially dangerous article 
negligently left by the defendant in a public street. But this 
distinction does not appear to have been taken in any of 
the decided cases. On the contrary, the trespasses were 
treated as the same thing in Hughes v. Macfie, and the 
position was used as a redv/itio ad absurdum: if the 
defendant were liable because the child had meddled with 
the thing in the street, he would also, it was said, have 
been liable if the child had meddled with it while inside 
the defendant's premises. 

As to whether, on the other hand, a child of tender age 
can be guilty of contributory negligencci so as to prevent 
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him from maintaining an action for negligence, there is, as 
we have seen, a discrepancy of judicial opinion. Lord 
Fitzgerald defined contributory negligence (see Wakdin's 
case, p. 129) as an absence of the ordinary care "a sentient 
being " ought reasonably to take in avoiding injury to him- 
self; and the context shows that he meant by ''a sentient 
being," one who has the ordinary powers of perception — a 
responsible person. Is it reasonable that it should be 
assumed, contrary to the nature of things, that a child of 
tender age has acquired the power of taking the care of 
itself, which "a sentient being" is ordinarily expected to 
possess ? If it really be at common-law, that such a child 
is to be taken as bound to exercise the conscious act of 
duty, the breach of which constitutes negligence, in the 
same way as adults are (Hughes v. Macfie), it would seem 
that the Infants' Protection Act should be extended in 
another direction, so as to prevent a shock to our common 
sense. "You have no right," said James, L. J., in Tlte Bywell 
Castle, 4 P.D. 219, ** to expect men to be something more 
than ordinary men." But children, it would seem, must 
always be expected to be something more than ordinary 
children. 

Limits of What the limits of " a tender age " may be, no one has 

** tender . 

age" un- ^^^^ attempted to define. But it is a curious fact that the 

defined, child ** of tender age " in Mangan v, Atterton {ante, p. 213), 

whose trespass precluded him from recovering, was a child 

of four years old ; while the successful plaintiff in Lynch v. 

Nurdin {ante, p. 211), whose trespass did not preclude him 

from recovering, was seven years of age. 

^9^ But a trespasser who is an adult, cannot as a general 

of adult nilo recover damages. If, however, the defendant has done 

tretpesser. |^ inhuman or an unlawful act, such as setting a spring 

gun, then, although the trespasser be by his own act the 

immediate cause of the injury be sustains, he can maintain 

an action.^ The view of the law seems to be that, no duty 

» Bird V. Hdhrook, 6 L.J.C.P. 146 ; Ilott v. Wilkes, 3 B. & A. 304; 
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is owed to a trespasser;* but there is a duty owed to all 
the world not to do something unlawful, or inhumanly 
crueL When, however, it is said that no duty is owed to 
a trespasser, this only means that there is no sueh duty 
towards him to prevent consequential injury happening, 
as would be owed to one who is not a trespasser. It does 
not mean that you have no duties to him at all, merely 
because he is a trespasser; and therefore if you go out of your 
way to inflict injury upon him deliberately, you would be 
liable. But this liability would be in respect of an action 
for assault, and not for negligence. 

In the cases where a plaintiff has succeeded, notwith- 
standing that he was a trespasser, circumstances were 
present which made the trespass immaterial. Thus, in 
BavTies v. Wood, 19 L.J.C.P. 195, although the plaintiff 
was strictly a trespasser upon the hole in the defendant s 
area into which he fell, yet the trespass (a merely techni- 
cal one) was brought about by the negligence of the de- 
fendant himself, who had made the footway dangerous, so 
that people walking lawfully along it were liable, with- 
out negligence, to tumble into the hole, which abutted 
on to the footway. The plea of trespass there did not 
avail him. In Lynch v. Nnixlin, 10 L.J.Q.B. 73 {ante, 
p. 27), the plaintiff was a child of tender age who had 
climbed into a cart negligently left by the defendant in a 
public street; and though a trespasser in the cart, "his 
action did not affect the question." ^ In Bird v. Holhrook 
(siipra) the defendant had committed an unlawful act, 
which he purposely concealed the better to enable him 
to catch thieves, and he was held liable to the plaintiff for 
an injury ai'ising out of the unlawful act; though the 

Jordin V. Crump, 11 L.J. Ex. 74; Barnes v. Wood, 19 L.J.C.P. 195; 
Hounsell v. Smith, 29 L.J.C.r. 203. 

* Degg v. MidJand Ry. (jter Bramwell, B.), 1 H. & N. 773 ; Baickdor 
V. Fortescue (per M.R. & Smith, J.), 11 Q.B.D. 474 (awfe, p. 5G). 

'^ Lygo V. Newhold (ante, p. 211). 
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plaintiff had trespassed by climbing over the garden wall. 
And in Jordin v. Crump (p. 217), where an adult trespasser 
was held not to be entitled to recover, the approval of the 
Court was given to Bird v. Holhrook (p. 216) only on the 
ground that the defendant's act had been an unlawful one ; 
and if the act were not an unlawful one, the Court intimated 
that they would not have agreed with that decision. On 
the other hand, there are numerous cases where, in the 
absence of any particular circumstances such as those 
above mentioned, the act of trespass has been held to 
deprive the plaintiff of a right of action.^ 

It must, however, be borne in mind that a negligent 
defendant cannot escape liability to a plaintiff because the 
action of a third party, who is a trespasser, sets in motion 
the injury which the plaintiff sustains.^ 

» Deane v. Clayton, 7 Taunt. 489 ; Ilott v. Wilkes (ante, p. 216) ; 
Jordin v. Crump {mpra) ; Degg v. Midland By. (ante, p. 217). 

2 See the cases collected in Clarke v. Chambers, 3 Q.B.D. 327 (ante, 
p. 24), 
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CHAPTER XVIII. 

BaUees. 

Where negligence arises out of the non-performance of 
such duties as all reasonable persons are required to perform, 
or out of acts such as all prudent persons would not per- 
form, the duties may be classified under the head of 
Ordinary Duties. But where certain duties arise out of 
special conditions not applicable to all men, such as the 
duties imposed on bailees, on carriers, on skilled persons 
and others, in carrying out their avocations, such duties 
may be classified under the general head of Special Duties, 
or Duties out of the Ordinary. 

Under this general head, it is proposed to deal par- 
ticularly with the law as regards the negligence of persons 
occupying such positions. 

The various kinds of bailment, and the different Tbo 
" degrees " of negligence applicable to them, are all set out ^^<jf 
in the celebrated judgment of Lord Holt, in Coggs v. bailees. 
Bernard, 2 Ld. Raym. 909 ; 1 Smith's L.C., 11th ed., p. 
173 . Reference has already been made to the distinctions 
in the various *' degrees " of negligence, and to the views 
taken by some of the modern authorities as to their use- 
fulness, or even their practicability.^ 

We shall endeavour to discover the duties imposed 
on bailees, the neglect of which would make them liable 
for negligence. The subject divides itself into the duties 
of gratuitous bailees, and of bailees for reward. 

' See the question discussed, ante, p. 15, ei seq. 
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Ifc can be well understood that a person who, without 
any payment, and for my convenience, takes charge of my 
goods, should be deemed to have a less onerous burden cast 
on him in safeguarding them, than is imposed on one to 
whom I lend my goods gratuitously for his convenience. 
The difference of liability in the two cases has been ex- 
pressed as excusing the gratuitous bailee, with whom some- 
thing is deposited for my convenience, from acts of " slight 
negligence," holding him liable for ''gross negligence " only ; 
while a bailee to whom I lend something for his own con- 
venience, is liable in respect of both these "degrees" of 
negligence. It will, however, be seen that in practice there 
is but a small difference between the responsibilities of 
these two classes of bailees; that a common standard of 
reasonable precaution is imposed on both ; and that while 
the duty of the former kind of bailee is expressed as that 
of taking the same care of the thing bailed as he does of 
his own goods, in effect the duty imposed on both classes 
is to exercise that reasonable amount of care which common 
prudence demands. 
The A bailment where the care or custody of goods is 

deposit, accepted by the bailee gratuitously for the convenience of 
the bailor, the thing bailed to be returned when the bailor 
asks for it, is the kind of bailment called a deposit — 
flepositum. If we examine what duties are imposed on the 
depositary, we shall be better able to understand his position, 
than by referring to his liability as granting immunity for 
" slight negligence." The duty he owes me is, as already 
stated, to bestow the same care upon the custody of goods 
so bailed as he gives to that of his own property. We shall 
see shortly what this means; but he is not bound to do 
anything more than this. If he fails to do it, whether by 
giving less care to the thing bailed than he gives to his own 
things, or by exposing the bailment to risks and dangers to 
which his own goods are not subjected — which is much the 
same thing as being less careful of them — he is liable in 
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damages for his negligent treatment, if any damage thereby 
accrues. This is said to be '' gross negligence " in distinction 
to •* slight negligencCj^'^for which he is not liable. Lord 
Holt's celebrated judgment, as already remarked, allocates 
to various bailments the "degrees" of negligence for which 
different classes of bailees are liable. Many eminent 
writers would seem so to treat " degrees " of negligence, as 
to make it appear that this classification is essential to the 
proper understanding of the law of bailments. Yet, to say 
that a gratuitous bailee is only liable for *^ gross negligence '' 
conveys, having regard to the nebulousness of the expres- 
sion, no definite idea of the measure of his liability. The 
notion that the duty is to treat the bailment as well as you 
would treat your own property is, however, one which can 
be readily grasped. But it leaves open the question, what Takin*; 
care ought a man to bestow upon the keeping of his own carc'or^ 
goods, which is to be the standard of care according to **»© '^i*- 
which the bailor's things are to be kept ? The answer is, you do of 
that ho ought to take such care of his own property asfhte i^" 
reasonable people are ordinarily in the habit of taking ; imposes a 
and whether he has, or has not, done so is a question of fact ^f roason- 

ascertainable upon the resort to common experience. The »^^ 

prudence, 
rule, therefore, resolves itself into the statement, that the 

depositary must take, not the same care he actually takes 
of his own property of a similar kind, but such care as any 
reasonable person ought to give to its safe-keeping. The 
care which is expressed as being the same care the bailee 
would take of his own property, does not set up any special 
standard of carefulness, or carelessness, peculiar to the indi- 
vidual. It means that his duty is to exercise the care all 
reasonable persons are in the habit of bestowing upon their 
own property of a similar kind; and the bailor has no 
right to expect the bailee to take any unusual precautions. 
No doubt special cases may arise where the standard of 
care is one applicable to the individual bailee only. When 
I ask a man who is notoriously slovenly, or one whom I 
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know to be incapable of taking proper care of his own 
things, to gratuitously take care of mine, I cannot exact 
from him a greater measure of carefulness than I know him 
to possess, and upon which I have chosen to rely, even 
though his carelessness is greater than is admissible 
according to the ordinary standard of care. 

On the other hand, though he treats the thing bailed 
and his own property in the same way, it may be negligence 
in him to treat mine in this way, and he may be liable to 
nie if damage arises. Thus Blackstone [2 Comm. 453] : 
"He (the gratuitous bailee) must observe a reasonable 
degree of care, as in other cases, with reference to the 
nature of the goods and the particular circumstances of the 
bailment ; as where one sent his horse to another to keep 
as a mere gratuitous bailee, and he turned the horse, after 
dark, into a dangerous pasture to which it was unaccus- 
tomed ; though the place would be perfectly safe to his own 
cattle, to this animal it would be otherwise, and the bailee 
would be responsible for any injury happening in conse- 
quence." It will be observed that this instance is only 
another illustration of the rule which obliges the bailee to 
take the same reasonable care as he would of his own 
property of a similar nature, though literally it appears to 
operate differently; because the supposition is, that the 
bailee would not have turned a strange animal of his own 
into this pasture, if he had been reasonably careful. 

It is immaterial, therefore, to inquire how the bailee 
kept his own goods; he is bound to exercise ordinary 
prudence as regards the custody of the bailment, however 
negligent he may be in guarding bis own property.^ But 
upon inquiring as a fact whether he has exercised that care, 
it may be useful to ascertain what care he bestowed on his 
own things. 

Though a man cannot excuse his carelessness, with 
regard to the custody of the thing bailed, by setting up that 
* Doorman v. Jenkins, 2 A. & E. 268. 
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he was equally careless of his own property, yet he may 
impose upon himself a standard of carefulness with respect 
to his own goods, to which he must conform in safeguarding 
those of his bailor. If a watchmaker loses my watch owing 
to its having been stolen, and he did not put it in as safe a 
place as that in which he kept his own watches, he would 
be liable; although the place where my watch was put 
would otherwise have been probably regarded as a reason- 
ably safe one.^ 

A gratuitous bailee is not liable if the thing bailed is Theft 
stolen from him without any carelessness on his part ; and negii!" 
it would seem also from Coggs v. Bernard, that the fact pnce. 
of the theft having occurred, raises no presumption of tmtoos 
negligence, as Sir W. Jones in his famous essay thought ^^®®- 
it did.2 

Cckses of deposit often occur amongst bankers, who Depoait 
receive, without payment, a box or parcel from a customer ^^^^ 
of the bank to be taken care of. The position of the for safe 
bankers in such a case, and their liabilities, were discussed ^* ^* 
in the case of Oiblin v. McMvZlen, L.R. 2 P.C. 317. A 
customer of the Union Bank of Australia entrusted a box 
containing securities to the bank for safe-keeping, and he 
kept the key of the box. The locked box was placed in a 
strong-room with other boxes belonging to customers, 
besides specie and securities belonging to the bank. The 
strong-room was in all respects properly equipped, and was 
guarded day and night. The owner of the box had access 
to it during banking-hours, and when he wished to examine 
it he was attended by one of the bank-clerks. Once, while 
he was going over his box, the clerk who attended him 
abstracted some securities from it, and made away with 
them. In an action brought by the executor of the 
customer, it was held that the bank, as gratuitous bailees, 

* Clarke v. Eamshaw, Gow. 30. And see Jones on Bailments, 4th 
ed., p. 62. 

^ See Story on Bailments, 9th ed., sees. 38, 39. 

Q 
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were not bound to exercise more than ordinary care of the 
things deposited with them ; and they could only have been 
made liable if they had failed to exercise the ordinary 
diligence of a reasonably prudent man as to his own 
property of a similar nature. The defendants were accord- 
ingly held not to be liable. If, for instance, they had 
employed a clerk about the bank who was known to them 
to be dishonest, this would have been exercising less than 
ordinary prudence, which would have rendered them liable 
to make good the loss. 
The Tlie amount of care which a bailee ought reasonably to 

owowhich S'^® ^^ *^® ^^^^ custody of the thing entrusted to him must 
oujjlit depend on the nature and value of the thing. For instance, 
bestowed, jewellery and precious stones naturally demand a more 
*^*» ^t ^7C vigilant and a stronger guarding, than things of little value ; 
natnro of and it is impossible to lay down any hard and fast rule as 
ment^^^" to the amount of care to be exercised in all cases. The law 
recognizes this impossibility, and does not seek, as a matter 
of law, to define what is ordinary prudence in all cases. It 
is for the jury, as men of common experience, to decide as 
a fact, whether such care has been exercised, under the cir- 
cumstances before them, as ordinary prudence demands. 
But the judge first explains to them the principles upon 
which the law depends ; and if the facts disclose no evidence 
of negligence upon which a jury ought reasonably to find 
the defendant negligent, or there is nothing more than " a 
mere scintilla" of evidence, the judge withholds the case 
from the jury.^ 
Misuse The bailee will also be liable as for negligence, when he 

ment by snakes use of the thing deposited when he was not intended 
baiJee. ^ use it, and any damage happens to it ; or if he uses it 
for other purposes than those for which he was permitted 
to use it ; and this is strictly enforced against a borrower. 

* Doorman v. Jenkins {anie, p. 224) ; Byder v. Woombwell, LM. 
4 Ex. 32; Bridgea v. NJj. i?y., L.R. 7 H.L. 213; Jackson v. Metro- 
jjolitan i?y., 3 A]»p. Cm. 193. 
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The gratuitous bailee may also, in certain circumstances, if fpra- 
have imposed upon him a greater measure of care than a bJalee^is 
person is ordinarily expected to display. If he is a skilled a skilled 
person, and he undertakes to do something in respect of the is bound 
bailment, which involves the exercise of his skill, he is*J.^f®*^" 
bound to do it to the best of his skill ; and if he omits to matter of 
apply that skill he would be liable for any damage.^ Thus, ^^^Jot/^ 
under different circumstances, a heavier burden of liability 
is imposed on one gratuitous bailee, than on another. In 
the same way, a doctor gratuitously attending a patient 
would be liable for negligence if he did not use proper 
professional skill in treating him; while an unskilled 
person, who, in an emergency, did what he could for some 
one who had met with an accident, would not be liable, 
because he did something, which the possession of pro- 
fessional skiU would have taught him he ought not to 
have done. 

Another kind of gratuitous bailment is that where the Oommo- 
bailee alone benefits ; as where I lend anything, animate or *^'"*^- 
inanimate, to a friend for his use, he having to return the 
thing lent, and not an equivalent. This is the bailment 
called commodatum. In this bailment, the bailee is re- 
quired to exercise all reasonable care in protecting the 
thing lent to him ; and while, in the case of a deposit, the 
bailee is said not to be responsible for " slight negligence,"^ 
the difference of the moral obligation in commodatum 
is intended to be pointed to, by saying that the borrower is 
liable for "slight negligence.*' But this distinction is 
probably merely one of nomenclature ; the substantial duty 
imposed upon him is to expend all the care and prudence a 
man can reasonably be called upon to exert. If he fails to 
do this, and further, if he abuses the use of the thing lent 
to him, or uses it for other purposes than those for which it 
was lent, and damage ensues, he is guilty of negligence. In 
point of fact, the same duty is imposed on a depositary ; 
> Wilson V. Brett, 11 M. & W. 113 ; and see post, p. 230. 
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though the disposition would be, to exact a more rigorous 
discharge of that duty from a bailee to whom something is 
lent In one of the old cases in the books the exactness 
with which this duty is to be discharged is exemplified. 
A horse was lent to a friend in order that he might ride it. 
He allowed his servants to ride it ; and this was held to be 
an abuse of the purpose for which the horse was lent.^ 

If one lady lends another her diamonds to wear at a 
ball, and to be returned the next day ; if it is said that, 
being liable for ''slight negligence," she must take extra- 
ordinary care of them to prevent them from being lost, it 
is difficult to conceive what she is called upon to do, beyond 
exercising those precautions which prudence dictates ; that 
is, taking such care of them as reasonable persons would 
take of diamonds, and as the owner would herself reason- 
ably take. On the other hand, it is as difficult to conceive 
what less degree of care is required either from her or from 
the bailee with whom a thing is deposited; who is also 
bound to give the same care as reasonable persons would 
give. It is as difficult to formulate in the mind what 
" slight negligence " is as distinct from " gross negligence," 
as it is to distinguish between "negligence" simply, and 
any of its " degrees." When it is said, therefore, that a 
depositary is not liable for " slight negligence," but only for 
"gross negligence," what seems really to be meant, when 
these terms come to be practically applied, is nothing more 
than that he must act prudently in the circumstances, and 
if he does not, he is liable for any loss that has been sus- 
tained. This is also in practice found to be very much 
the position of the borrower of a thing. 
What \B Whether an act is prudent or imprudent must necessarily 

prndent (Jepend upon the surrounding circumstances. A practical 
imprudent distinction between an imprudent act amounting to negli- 
depend gence, and one which could not be so characterized, although 
on snr- Iqss arose in consequence of its having been taken, is well 

1 Bringloe v. Morricej 1 Mod. 21(X 
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illustrated in an American case ^ cited in Story on Bail- rounding 
ments, 9th ed., sec. 185 ; where the two acts are brought ^^" 
into juxtaposition. A, undertook to cany two bags of 
doubloons for B, gratuitously, from New York to Boston 
by steamer. The boat was to sail early in the morning, 
and on the previous evening A, put both bags of doubloons 
into his valise, together with money of his own. He placed 
this valise in a berth in an open cabin, and he was told by 
the steward that it was not safe to leave it there. Not- 
withstanding that warning, he went away in the evening, 
leaving the valise where he had put it, returned late the 
same evening, and slept in another cabin than that in 
which he had placed his valise. The next morning, just as 
the boat was leaving the quay, ho opened his valise, and 
found one of the bags was missing. He immediately gave 
an alarm ; and running up hastily from the cabin with the 
object of stopping the boat, he left his valise open in the 
cabin, with the remaining bag of doubloons in it. After 
only a minute*s absence he returned to the cabin, and found 
this bag also missing. The bailor brought an action against 
A, for the loss of both bags, and the question left to the jury 
was, whether there had not been " gross negligence " on A's. 
part, although he had also put his own money in the valise. 
The judge directed the jury to consider whether A, had 
used the diligence a gratuitous bailee ought to use under 
the circumstances. The jury found a verdict for the 
plaintiff for the first bag lost ; and for the defendant in 
respect of the loss of the second bag, and the findings were 
held to be justified. Here, the act of putting his valise 
containing coin in a place where he was told it was not 
safe to leave it, and then leaving it alone there, was to do 
something which an ordinarily prudent man would not 
have done ; nor was the act rendered any the less imprudent 
because the defendant treated his own money in precisely 
the same way. But on discovering the loss of the first bag, 
1 Tracy v. Wood, 3 Misou. 132. 
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it could not be said, that the hurried action he then took in 
endeavouring to retrieve the loss was an unreasonable thing 
to do under the circumstances ; or was one which common 
experience showed a reasonably cautious person would not 
have done. These distinctions cannot, indeed, be further 
defined by the law than by the direction, that the bailee 
must act with reasonable care and prudence. Whether he 
has, in fact, done so, under the particular circumstances of 
the case, must necessarily be left to the jury to determine 
as a fact 

The species of bailment known as the mandate [Man- 
datum], where a thing is delivered to the bailee in order 
that he should do something to it, and perform this gratui- 
tously, confers, in effect, the same duty on the bailee as in 
the case of a deposit The' circumstance that when such 
a bailee is a skilled person he must exercise his skill in 
doing what he has undertaken to do, and if he fails to 
bring his skill to bear, he is guilty of negligence ; is not so 
much a difference of liability upon him, as an extra liability 
arising from the fact that, being a skilled person, he under- 
takes, either expressly or impliedly, to exercise the particular 
skill he possesses. 

Wilson V. Brett (ante, p. 227) was such a case. The 
defendant gratuitously undertook to ride the owner's 
horse for the purpose of exhibiting him for sale; and as 
the defendant was shown to be a person conversant with 
horses, he was held bound to use the skill to be expected 
from such persons. Not to do so is, under the circum- 
stances, to be guilty of negligence. 

Circumstances sometimes arise under which a man be- 
comes an involuntary bailee of goods delivered to him, for 
a purpose which cannot be finally completed. In such a 
position, it is his duty to act with reasonable care and 
caution in respect to the goods ; and he should be careful 
not to do any act in reference to them which his possession 
of the goods gives him no authority to do, or which necessity 
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does not justify ; or he may render himself liable as for a 
conversion of the goods.^ 

A bailee for hire is not, generally speaking, liable in 
respect of thefts by his servants, unless the theft is 
attributable to any want of due care on his part An 
instance of want of due care was afforded in the watch- 
maker's case {aTvtey p. 225), who took greater care of his 
own things than of the bailment. 

The position of an ordinary bailee for hire does not Implied 
import any warranty on his part;^ but, as we saw in ,7™?);^ 
Hyman v. NyCy C Q.B.D. 683 {ante, p. 81), a jobmaster exists in 
who lets out a carriage for hire, impliedly warrants that bailees 
the carriage is reasonably fit for the purpose of the hiring ; ^^^ '"'^• 
and where an accident occurs through any defect in the 
carriage, the onus is upon him to show, that it could not 
have been prevented by the exercise of reasonable skill 
and care on his part. 

A lively stable keeper is an ordinary bailee for hire. 
In Searle v. Laverick ^ the plaintiff had placed his carriage 
with a livery stable keeper, who put it in a shed which 
had just been erected. The erection of the shed had been 
entrusted to a competent person as an independent con- 
tractor. A high wind blew it down, and the plaintiff's 
carriage was damaged. The defendant was ignorant of 
any defect in it; and the judge rejected evidence to show 
that the shed was unskilfully built, ruled that the defendant 
was only bound to exercise ordinary care, and that he had 
done so by employing a competent person to erect it. The 
plaintiff was non-suited ; and the non-suit was upheld in 
the Queen's Bench. 

» See post, p. 262, Heugh v. L. <€• N. W .By,, L.B. 5 Ex. 51 ; EioH v. 
Bott, L.R. 9 Ex. 86. 

* See Searh v. Laverick, L.R. 9 Q.B. 122 (ante, p. 82). 
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CHAPTER XIX. 

Bailees for hire — Master and Servant — LiahUity of 
master for his servants acts. 

Position The bailee for hire is liable for negligence, only when he 

of b&ilfifi • • 

for hire, omits to bestow on the thing bailed, or upon its treatment, 
the diligence all prudent persons use in safeguarding 
goods of the particular kind bailed. The hire of a horse, 
for instance, entails upon the hirer the duty of using and 
treating it in a reasonable manner; but if the horse is 
injured during the bailment, notwithstanding that such 
care has been exercised, the hirer is not liable to the letter 
of the horse. 

If a horse, while in the hirer's possession, requires 
skilled veterinary attendance, a man who has no such skill 
will be acting with a want of ordinary prudence in him- 
self prescribing for the horse; and if the horse suffers 
injury in consequence of this, the hirer is liable in an 
action of negligence.^ If a bailee for hire stores explosive 
goods so near to the water's edge that they may be 
damaged by flood-water, and they are so damaged, this is 
negligence. The owner is entitled to rely on his bailee's 
care and skill.^ 

A bailee for hire, like the gratuitous bailee, is not liable 
for the theft of the bailment, if the theft is not due to any 
negligence of his. 

There are so many different things included in the 
term ** bailee for hire," that it is convenient to deal more 

* Dean v. Keate, 3 Camp. 4. 

2 Brabant v. King (1895), A.C. 632 (ante, p. 96). 
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particularly with their separate instances under various 
heads ; such as warehousemen, carriers and railway com- 
panies, jobmasters and others. 

In the mean time, as to all bailees for hire, they are Master^s 
responsible to strangers, not only for their own defaults, bii^° or 
but also for those of their servants, provided that the*<5^ofJ*^ 
negligent or imprudent act has been done by the servant 
in the course of his employment, or within its scope. 

The responsibility of the bailee for his servant's acts, 
as between himself and his bailor, rests on other grounds.^ 

A servant may be acting in the course of his employ- Though a 
ment, and yet in disobedience to his master's orders, and ^JJ*"' 
the master will still be responsible. If this were not so, n»alici- 
whenever a servant acting in his master's service, disobeys in di&- 
some instruction of his master and injures some one while ^^i]^^^^° 
doing so, the injured person would have no remedy against mabter's 
the master. It must be assumed that no master in general ^y'SiU^ 
authorizes his servants to be negligent, or to disobey him ; render Lis 
and if these circumstances excused the master from liability, wjMq. 
a person injured by a railway company's servants, for 
instance, where the accident arose out of the servants* 
disobedience, would have no action against the company. 

Where an omnibus driver in the employ of the London 
General Omnibus Company, deliberately drew his omnibus 
in front of a rival omnibus and injured it, the company 
were held liable for the act of their servant, although his 
orders prohibited him from doing this. The direction to 
the jury (which was approved in the Exchequer Chamber) 
was, that if the driver, being irritated, acted carelessly, reck- 
lessly, wantonly, or improperly, but in the course of his 
employment, and believing that what he was doing was in 
the interest of his masters, the company were liable. But 
that if the driver's act was an act of his own, to effect a 
purpose of his own, the company would not be responsible.^ 

* See Coupi Co, v. Maddick, post, p. 237. 
2 Limpus V. L.G.O. Co,, 32 L.J. Ex. U. 
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No doubt, an inquiry of that sort, which makes it necessary 

to dive into a man's mind, so to speak, in order to ascertain 

what his intentions were, is a delicate and difficult one. 

It seems, however, to be the only means of discovering, 

in such a case, whether he was acting in the course of his 

employment when the accident occurred. 

" CouFBo The law declares that a master is responsible for the 

mont " ^^' ^^ ^f ^^^ servant, when that servant is acting " in the 

and course of his employment," or "within the scope of his 

authority" employment." Both these expressions mean the same thing.^ 

mean the g^ jg ^^j^^ liable for his servant's wilful and malicious 

Mime 

thing. acts, if the servant was at the time acting in the course of 

his employment, but not if he was not so acting.' 

It makes no difference to the master's liability that 

the servant's act was a criminal offence, if at the time of 

its committal the servant was acting within the scope 

of his employment.^ Where, therefore, a servant, while so 

engaged, assaulted the plaintiff, the master was held liable. 

Nor was the master exempt because the plaintiff had 

already convicted the servant for the assault, who had 

been fined, and had paid the fine; the release of the 

servant from civil liability after conviction for the assault, 

by virtue of 24 & 25 Vict. c. 100, s. 45, applying only to 

the person charged.® 

Coppen V. Moore (1898), 2 Q.B. 306, shows that under 

the Merchandise Marks Act, 1887, something done by a 

servant in contravention of the Act, when done within the 

scope of his employment, may make the master criminally 

liable. (And see as to partners, Harrdyn v. Houston (1903), 

1 K.B. 81.) 

Test as to Much contention arose on this point, as to when a 

servaiU^iB Servant is or is not acting in the course, or within the scope, 

> Per Rigby, L.J., Dyer v. Munday (1895), 1 Q.B. 742 at p. 748. 
« McManus v. Crickett, 1 East. 106. 

3 Dyer v. Munday (supra) ; Bayley v. M.S.L, By., L.R. 8 CA\ 118; 
Seymoui' v. Greenwood, 30 L.J. Ex. 189, 327. 
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of his employment. It had been held, that where a servant acting for 

having driven his master out, and after setting him down, ^°^" '' 

was directed to drive back to a certain place, but, instead 

of doing so, drove to another place to deliver a parcel of 

his own, and on returning thence injured a person, that 

the master was liable. Erskine, J., was of opinion that 

where the servant is entrusted with the control of the 

horse and carriage the master is responsible.^ But that 

case has been overruled in Storey v. Ashton, L.R. 4 Q.B. 

476, where the true test was said to be, not that laid down 

by Erskine, J., but, that the master is only responsible so 

long as the servant can be said to be doing the act (in the 

doing of which he is guilty of negligence) in the course of 

his employment as a servant. When he goes off on his 

own business, as he did in Sleath v. Wilson and in Storey 

V. Ashton, he ceases to be acting in the course of his 

employment. 

But where the servant merely carries out his orders in A eenant 
a roundabout way, this deviation does not necessarily STon his 
exonerate the master. " If he was going out of his way, paster's 

° ^^ . , •' business 

against his master's implied commands, when driving on so as to 

his master's business, he will make his master liable," said JTi^J^^^blo 

Parke, B.^ And again, " If the servant, being on his though ]»o* 

master's business, took a detour to call upon a friend, the from\^s 

master will be responsible." ^ master's 

ordors. 

The question, then, is one of degree. Whether the 
deviation is of such an extent as to make it a new journey, 
and not one undertaken in the course of his employment, 
must be determined according to the circumstances ; but in 
Storey v. Ashton the servant started on a separate journey 
which had nothing to do with his employment. 

In Rayner v. MitcheU, 2 C.P.D. 357, the defendant's A journey 
carman also started off with his master's horse and carton the 

» Sleath V. Wihon, 9 C. & P. 607, 612. 

2 Jod V. Morison, 6 C. & P. 501; and see What7nan v. Pearson, 
L.R. 3 C.P. 422. 
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aerTnnt's entirely for a purpose of bis own, and without his master's 
aSoeHa Permission ; but on the return journey, during which he 
not con- negligently ran into the plaintiffs cab, he carried out some 
one OD his portion of the duties he was employed to perform, t.c. 
S^^eM. ^^'ec^ed ^^^ empty casks belonging to his master (the 
by mere defendant), in order to return them to the defendant's 
ofper.*^ brewery. The question was, whether under these circum- 
forming stances, although the carman originally started on business 
for the of his own, and not in the course of his employment, 
maBter. ^iQ had, at the time of the accident, re-entered upon his 
ordinary duties, by picking up these empty casks, so as 
to make the master liable. It was held that he had not 
resumed his employment by doing this. He had started 
out for his own purposes, and if the accident had occurred 
on this journey without his having picked up a cask or 
two, the master would clearly not have been liable, accord- 
ing to the decisions already noticed. That journey, which 
was not taken in the course of his employment, could not 
be converted into a journey on his master's business " by 
the mere fact," as Lindley, J., put it, " of the man making 
a pretence of duty by stopping on his way." The other 
learned judge who took part in the decision (Coleridge, C.J.) 
merely remarked, in stating the circumstances, that in 
substance and good sense, it could not be said that the 
carman had re-entered upon his ordinary duties. Cases 
such as these, however, which are mixed questions of law 
and fact, must be determined according to their particular 
facts ; and circumstances can be conceived where a journey, 
originally started not on the master's business, could on 
the return journey, or at some time during the journey, 
be converted into one undertaken in the course of the 
servant's employment. 
Bums V. The difficulty of deciding, as a matter of fact, whether 

^** ^^* a servant is acting within his employment, is shown by 
the case of Bums v. PovJsom, L.R. 8 C.P. 563, where the 
judges disagreed; the majority holding that the act of the 
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servant was within his employment, and Brett, J., taking 
a contrary view. A stevedore employed to ship iron rails, 
had a foreman who was assisted by labourers. The fore- 
man's duty was to carry the rails to the ship after the 
carman had brought them to the quay and unloaded them 
there. The carman not unloading the rails as the foreman 
wished, the foreman himself got into the cart end unloaded 
them ; and throwing them out negligently, hurt the plain- 
tiff, who was passing by. Brett, J., said that as the fore- 
man's duty or employment only began after the rails were 
unloaded, it was no part of his employment to unload 
them ; and that therefore he was not acting in the course 
of his employment so as to make the stevedore liable. 
The majority of the Court declined to take this narrow 
view of the facts, and held that there was evidence on 
these facts, from which the jury might reasonably find, that 
what the foreman did was done in the course of his employ- 
ment. The question was essentially one of fact, or, more 
accurately, what inference of fact should be drawn ; and it 
is even more difiScult to arrive at unanimity upon points of 
fact, than upon points of law. 

A curious case, where it was held that Storey v. Aahton Coup€ Co. 
{ante, p. 235) had been misapplied by a County Court J^^" 
judge, occurred in the case of The CoupS Co. v. Maddick 
(1891), 2 Q.B. 413, on a point which, it was said, had never 
before arisen for decision. The defendant hired a horse 
and carriage from the plaintiff company for a year, and 
employed his own coachman to drive. Once, after having 
driven his master out, the servant, instead of taking the 
horse and coach back to his master's stable, which it was 
his duty to do, set off on a journey of his own for his own 
purposes. During the course of that journey, owing to his 
negligent driving, he injured the coach and the horse. 
The bailors of the horse and carriage (the plaintiffs) sued 
the bailee (the defendant) in respect of this injury, as for a 
breach of the contract of bailment in not taking reasonable 
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care of the coach and horse. It was held by the County 
Court judge, on the authority of Storey v. Ashton, that the 
bailee's obligation, so far as his servants were concerned, was 
limited to acts done by them within the course of their 
employment, and that as the servant was not so acting at 
the time of the injury, the bailee was not liable. This 
decision waa overruled, both on consideration of the 
liabilities and duties of a bailee, and on grounds of general 
principle for the public benefit As between a person 
who might have been injured during that journey, and the 
servant's master, the master would not have been liable if 
the servant was not then acting for the master. But as 
between the bailor of a coach and horse and his bailee, 
there is an implied condition to return the things bailed in 
a fair condition ; and if they are injured by the negligence 
of the bailee's servant, to whom he has entrusted them, the 
bailee is liable for a breach of this implied contract. As 
pointed out by Cave, J., a person injured, would have a 
right of action against the servant for his negligence ; but 
the bailor would have no right of action against the servant. 
Nor could he maintain an action for the conversion of the 
horse and coach against the servant, because the hirer, and 
not the letter, was entitled to their possession. The hirer 
too, unlike the letter, could maintain an action against his 
servant for his breach of duty, for he owed a duty to his 
master, but none to the bailee. 

It was not the case, as in Finucane v. SmcM, 1 Esp. 
315, where a hirer was held not to be responsible when his 
servant had stolen the goods hired. In such case. Cave, J., 
pointed out, the act of the servant was tortious as against 
the letter, who had therefore a right of action against the 
servant. In this case, the servant's act was not tortious 
as against the letter. Moreover, a bailee is not responsible 
for the thefb of the bailment, unless he has himself been 
guilty of a want of due care which conduced to the theft. 

The decision in The Coup^Co.*8 case holds that, as between 
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the bailee and the bailor, the bailee is as much responsible 
for the negligence of his servant as he would be for his own 
negligence ; and that it does not avail the bailee to say, 
that having exercised due care in the choice of his servant, 
he has taken all the care the contract of bailment imposes 
upon him. It is to be observed, moreover, that if the bailor, 
having no cause of action against the servant, had also no 
right of action against his bailee, the bailor, who is the only 
person really damaged, would have no remedy. Not only 
could he not compel the bailee to take action against his 
servant ; but if an action for breach of duty were taken by 
the master against his servant, and he recovered such 
damages as arose in that connection, and not in respect 
of the damaged coach, there would seem to be no principle 
on which the bailor could obtain those damages from the 
bailee. They would be damages recovered in respect of a 
breach of duty owed to the bailee; and as the servant 
owed no duty to the bailor, the bailor could lay no claim 
to them. 

A case of nice distinction was that of Stevens v. Wood- Tho act 
ward, 6 Q.B.D. 318, which well exemplifies the law, that ^Sned of 
though the mere fact of a servant being prohibited from °^^®**^^ 
doing a thing will not exonerate the master, if the doing of nature of 
the thing occurs incidentally to the servant's employment ; pioyment 
yet to make the master responsible, the act of the servant, >« order 
whether prohibited or not by the master, must be an act master 
connected with or arising out of the work the servant is ?^°l5^^ ^® 
employed to perform. In that case, a solicitor had a room 
in his oflSce, in which wa^ a lavatory exclusively for his 
own use, and his orders to his clerks were that no clerk 
should go into this room after he had left. A clerk, how- 
ever, after the defendant had left, went into this room to 
wash his hands, and negligently left the water-tap turned 
on. The result was that water escaped into the plaintiff's 
premises beneath the defendant's office, and damaged them. 
In an action against the defendant, the question was 
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whether what the servant did was an act done within the 

scope of, or incidentally arising out of, his employment. If 

so, the defendant would be liable ; otherwise he would not. 

It was held, that in doing this particular act the clerk was 

not in the relation of servant to the master, so as to make 

him liable. It had nothing to do with his service, or the 

duties he had to perform. Lindley, J., said that the facts 

showed the clerk to be a mere trespasser, and the defendant 

could not be held liable for the negligence of one who was 

a trespasser in the room. The distinction as to what would 

have been an act incidental to the employment, was pointed 

out by Grove, J. If, instead of a clerk, it had been a 

housemaid who had left this tap turned on, whose duty it 

was to clean the room and wipe out the basin, then, although 

she might have been expressly forbidden to use the basin 

or to turn on the tap ; yet if she did so, her act would be 

so incident to her employment, that the master would be 

liable. This illustration points out very clearly, that in 

order to make a master liable for the negligent act of his 

servant, that act must flow from the nature of the duties 

the servant is employed to perform; ^ and whether it does 

is a question of fact. 

Where the But another distinction is established to the effect that, 

act is where a servant does an act which his master has no power 

imautho- to do, or which is not impliedly authorized by his master, 

one which such act cannot, as a matter of law, be said to be within 

^ S?"*^' *^® scope of the servant's employment so as to bind the 

power to master. In Povlton v. L. & S. W. By., L.R. 2 Q.B. 534, the 

master is plaintiff had taken a horse to a show by the defendants' 

not liable, railway, and was entitled, under the arrangement of the 

defendants, to take the horse back on the railway free of 

charge, upon the production of a certificate. The plaintiff 

1 See also Whatman v. Pearson, L.R. 3 C.P. 422 ; Walker v. S.E, 
By,, L.B. 5 C.P. 640 ; Bayley v. M.S. d- L. By., L.R. 7 C.P. 415 ; 8 C.P. 
148 (ante, p. 234) ; Moore y. Metropolitan By., L.R. 8 Q.B. 36 ; and Bums 
▼. Pouhom (ante, p. 236). 
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produced the certificate, and the horse was accordingly put 
into a box without payment, and the plaintifl^ having 
taken a ticket for himself, went by the same train. At the 
end of the journey, the station-master demanded payment 
for the horse, and the plaintiff refusing to pay, was detained 
in custody under the station-master's orders, until the 
plaintiff's right to have the horse carried free was ascer- 
tained It was held, upon the pkdntiff bringing an action 
against the company for false imprisonment, that a railway 
company, under their powers, may apprehend a person 
travelling on the railway without having paid his fare ; 
but have only the power to detain the goods for non-payment 
of carriage* The defendants, therefore, would have had no 
power to detain the plaintiff on the assumption that he had 
not paid for the carriage of the horse, and consequently 
there could be no authority implied from them to the 
station-master, to act in this way under those circumstances. 
They were held, therefore, not to be liable for the act of 
the station-master, which was an unauthorized act. In 
another case, a foreman porter employed by a railway 
company, who, in the station-master's absence, was in 
charge of the station, wa»s held to have no implied authority 
from the company to give a person in charge whom he 
suspected to be stealing the company's property. It was 
pointed out that an act, besides being for the benefit of the 
master, must also be in the ordinary course of the servant's 
business, if the master is to be liable. This act was neither 
one nor the other. It was not for the benefit of the master, 
except that it is for the benefit of the community in general, 
that criminals should be arrested. It is every one's duty to 
give a person in charge whom he thinks is committing a 
felony, and if the porter was performing that duty, his 
conduct would have no connection with his employment 
by the defendants. It might well be said that if the 
person arrested by the porter had been breaking a bye-law 
of the company, it would be within the ordinary business 

R 



Digitized by VjOOQIC 



242 THE LAW OF NEOLIQEKCE. 

of the company to effect hia arrest, and thus the act would 
have been connected with their business.^ It would be 
presumed, in such a case, that the porter had been acting 
with the company's authority, as, being in charge of the 
station, he would be authorized to enforce the bye-law. 
So, also, if an oflScer of the company were expressly 
appointed to watch their property, he would have an im- 
plied authority to arrest any one he saw stealing it. But 
in this case, the cause of the arrest was not concerned with 
the defendant's business ; they had given no authority to 
the porter to arrest any one he suspected, and no implied 
authority to do so could in the circumstances be presumed.- 
Baiik Again, in the case of The Bank of New South Wales v. 

managrer'a Qivsion, 4 App. Cas. 270, it was held in the Privy Council, 
to arrest that the arrest, and still less the prosecution of offenders, is 
pen»on8. ^^^ within the scope of a bank manager s authority, so as 

to make the bank, who employ him, answerable. 
Assault at There was a case of trespass in which the plaintiff, who 
public had been assaulted at a public meeting by a man who was 
meeting. p,^gyujj^yy 3, steward of the meeting, and by two policemen, 
sought to make the chairman of the meeting liable; because 
upon a disturbance taking place, he had ordered the dis- 
turbers to be brought to the front of the gallery. The 
plaintiff was not one of the disturbers, but was seized and 
brought to the front. There was nothing to show the 
position or duty of those who had seized him, nor that any 
instructions as to keeping order had been given to them 
by the defendant. There was no relation of master and 
servant proved to exist between the chairman and those 
who assaulted the plaintiff; and as to the particular order 
given, it wm held that the words of the chairman did not 
authorize these men to act upon their judgment as to who 
were the persons making the disturbance.^ As to this last 

1 Qoff V. G.N, By., 30 L. J.Q.B. 148 ; Moore v. Metrop, By. (ante, 
p. 240). 2 Edwards v. L. db N. W. By., L.R. 6 C.P. 445. 

5 Luca$ V. Maion^ L.R. 10 Ex, 251. 



Digitized by VjOOQIC 



"" CONTROL'' OF A HIRED COACHMAN. 243 

holding, it seems somewhat remarkable to say, that upon 
the evidence as to what the chairman said, there was at 
least no evidence to go to the jury that by giving the order 
he did, the trespass directly arose as a natural consequence 
of that order. 

In Allen v. L. S 8.W. By., L.R 6 Q.B. 65, Black- where a 
bum, J., thus laid it down : " There is an implied 8®'^*^* 
authority to do all those things which are necessary forsnineone 
the protection of the property entrusted to a person, or for offlnce 
fulfilling the duty which a person has to perform. To co.»n- 
apply that principle to the present case, the booking-clerk Suunot 
had an implied authority to do everything that was neces- ^^ ^" 
sary for the fulfilment of the duty entrusted to him ; but of 'his 
he had no implied authority to punish for a supposed p^^y. 
infringement of the law." In that case, the derk gave 
some one into custody whom he suspected of attempting to 
rob the till, after the attempt had ceased. That could not 
be necessary for the protection of the company's property. 
Abrahams v. Deakin (1891), 1 Q.B. 516, was a case on 
similar facts, and the defendant was held not to be liable 
because his manager had, after a suspected ofience had 
been committed, followed the plaintiff into the street and 
there arrested him. His master's property was no longer 
in danger, and the arrest was made, not for the purpose of 
guarding the property, but to vindicate the law. 

Jones V. ScvUard (1898), 2 Q.B. 565, was a case involving jonea v. 
the question under whose control a man was, as determining ^<^^ ' 
whose servant he was.^ The facts were said never before supplied 
to have received judicial interpretation. The defendant J^^^^ 
owned a brougham, horse, and harness, and hired a driver ^^^, 
from a livery-stable keeper, who wore the defendant's ^^*"^^' 
livery, and had driven him for the preceding six weeks. 
An accident having occurred to the plaintiff through the 
driver's negligence, the question was whether, under these 
circumstances, the driver was the defendant's servant, or 

* Thia poiiif, with reference to follow-scrvants, is dealt with ante, p. 161, 
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the servant of the livery-stable keeper. It was held by 
Lord Kussell, C.J., in a considered judgment, that the 
driver was at the time the defendant's servant, or at all 
events that there was evidence justifying the jury coming 
to that conclusion ; because the whole control of the servant 
was at the time in the defendant But he said the principle 
to be extracted from the cases was, that if the hirer simply 
hires a carriage to drive him for a certain period or for a 
certain journey, the livery-stable keeper supplying all that 
was necessary for the purpose, the hirer is in no sense 
responsible for the driver's negligence (see ante, p. 81, 
and post, p. 250) ; but it was quite different when the 
brougham and the horse and harness are the property of 
the person hiring the driver. The distinction being, that 
in the former case the control of the driver remains in the 
livery-stable keeper, and in the latter case the hirer has 
the complete control Probably the decision in this case 
depends very greatly upon the fact that the horse was the 
defendant's. But the reasons given by the learned judge 
for the materiality of that circumstance show how very 
fine the line is upon which cases of the kind go. *' So long 
as the hirer contracts with the livery-stable keeper for the 
supply of a complete equipage to drive him by the day or 
hour, and the stable-keeper in pursuance of that contract 
supplies carriage, horses, and the men to drive them, the 
hirer has no control whatever over the driver, except so 
far as he can indicate the direction in which he wishes to 
be driven. He could not order him to increase his speed, 
for the driver might lawfully refuse to do so on the ground 
that he was acting under his master's orders in driving 
slowly. But where the hirer of the coachman is himself 
the owner of the horse, he is entitled to dictate to the 
driver as to how fast he shall drive, and the driver is bound 
to take his orders from him. The driver is in that case 
under the control of the hirer as to the manner of his 
driving." It may, with deference, be questioned whether 
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the reason given is a sound one. What is there to prevent 
me, when hiring a horse and carriage and driver, from 
having the reasonable use of what I have hired ? Why is 
it unreasonable to tell the driver to drive slowly or faster, 
. as the case may be, always within reasonable limits ? Why' 
would the driver be acting lawfully in refusing to obey 
my orders as regards the reasonable use of the horse, which 
is the very purpose for which I have hired it and for 
which it has been hired to me, by saying that the livery- 
stable keeper has ordered him not to comply with my 
reasonable requirements ? It has been well settled that a 
man who hires a horse and carriage and driver from a 
jobmaster, is not the master of the driver so as to make 
him liable for the driver's negligence ; but it does not 
appear to be beyond doubt whether the reasons for the 
distinction between such a case, and the circumstances of 
JoTiea V. ScvUard, are necessarily those advanced by the 
Chief Justice. One reason may be, that if I have my own 
horse, and am using it in the streets for my own purposes, 
I cannot delegate the responsibility of its management to 
any one who is not acting on my behalf. By so acting, he 
becomes, for that purpose, my servant. The control of the 
horse in such case is my control, whether I am driving it 
myself, or by the hand of another ; and I am as liable for 
the neglect of the driver, as I would be if I had myself 
driven it negligently. 

Perhaps this view, too, affords a reason for the liability 
of the jobmaster who lets out his horse and man ; for in 
doing so, he is also using the horse for his own purposes, 
and is liable, therefore, if some one is injured from its being 
negligently driven.^ 

* As to the evidence necessary for a bailor to pive of negligence by 
the bailee for hire, in order to maintain an action for negligence against 
him, this has been considered ante, p. 118. 
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Cab proprietoi'8 — Omnibus proprietors. 

The The position of a cab proprietor, who entrusts his horse 

rolfttion- ^^^ ^^Y) £^j. ^^ j^y ^ ^j^^ driver in the usual way to ply 

between for hire, has been much discussed. It has been settled that 
prietora Sit common-law, where a proprietor entrusts his horse and 
^^ ^ _ cab to the driver in this way, exercising no control over 
inter 86, him, the driver paying the proprietor a certain sum per 
regariL ^^7' *^® relationship of bailor and bailee is established 
the public between them. In that relationship, the bailor would, of 
course, not be answerable to a third person who is injured 
by the bailee s negligence. But it has also been estab- 
lished that the effect of the Hackney Carriage Acts, as 
regards any mischief done by the driver, is to alter the 
relationship between the proprietor and the driver into 
one of master and servant, so as to make the proprietor 
responsible to any one injured by the driver's negligence.^ 
Vemb:e8v.la Venables v. Smith, where a driver obtained a cab for 
the day on these terms from a cab-proprietor, the latter's 
responsibility for the injury inflicted upon the plaintiff 
by the driver's negligence was upheld; and the case of 
Powles V. Hider, 25 L.J.Q.B. 331, followed. At the time 
of the accident, the driver was on his way back to return 
the cab. When he came to the mews, he took the cab 
a little further on to a tobacconist's shop to make a 
purchase for himself, and on his way back negligently 

' Venables v. ^mith, 2 Q.B.D. 279; King v. London Improved Cab 
Co., 23 Q.B.D. 281; Keen Y.Henry (1894), 1 Q.B. 292; Gates \. BUI 
(1902), 2 K.B. 38. 
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drove into the plaintiff. Under these circumstances it was 
contended, that if the relationship of master and servant 
existed, the master would only be liable for the tortious 
acts of his servants done within the course of his employ- 
ment ; and that the facts showed that, at the time of the 
accident, he was not engaged on his master's business. 
But it was pointed out by Cockbum, C.J., that in order 
to determine whether the driver was so acting, it was 
necessary to look at the terms of the employment " If User of 
the employment of the cab by the driver at the time when by the 
the mischief was done was wrongful, in the sense that *^.^?;**^^jj 
it was beyond the scope of the bailment, then the master scopo of 
would not be responsible; because it is with regard to the ^ent.^^ " 
employment of the cab within the scope of such bailment 
that the relation of master and servant is created by the 
statutes for the protection of the public." Having regard 
to those terms, there was nothing wrong, or contrary to- 
the terms of the bailment, in the use the driver made 
of the cab. He could use the cab entirely at his own 
discretion, and might, if he desired, have used it all day 
for his own purposes. King v. London Improved Cab King v. 
Co. (supra), in the Court of Appeal, affirmed this case ; j^l^^a 
and decided that the effect of the Metropolitan Hackney ^"^ ^' 
Carriage Act, 1843, was that, without regard to the 
existing agreement between the proprietor and the driver, 
or whether the relationship of master and servant exists 
between them or not, as far as the public is concerned, that 
relationship must be deemed to exist. The only case ^'% v. 
which may not be considered consistent with this viewo^ralcd. 
of the effect of the Act is KiTig v. Spurr, 8 Q.B.D. 104 ; but 
that case was one where only the cab belonged to the 
proprietor, who was sued for the drivers negligence, the 
driver having himself provided the horse and its equip- 
ment. The Court there held, that the act did not apply 
to such a case so as to convert the relationship of bailor 
and bailee into one of master and servant, and thus to 
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make the defendant liable. This case was distinguished in 
King v, London Improved Cab Co.^ on the ground that 
only the cab had been hired, though Lindley, L.J., did not 
appear to regard the distinction as a very tangible one. 
Probably if a similar state of facts again arose for judicial 
decision, it would be difficult to contend that King v. 
Spurr had not been overruled. And in the case of 
Keen v. Henry (1894), 1 Q.B. 292 (ante, p. 246), in the 
Court of Appeal (which was similar to King v. London 
Improved Cab Co.), where it was decided that the regis- 
tered proprietor of the cab is answerable to a person 
injured by the driver s negligence, all the judges taking 
part in the decision expressed the opinion, that KiTig v. 
Spurr had been overruled. 
LiceMed^ Qates V. BUI (1902), 2 KB. 38 (ante, p. 246), carried the 
not oon- ' matter a little further, and showed that the liability 
olurire imposed by the Acts relating to hackney carriages is not 
liabUity. confined to the licensed proprietor; but that a partner of 
the licensee, or the real proprietor of the cab, whether the 
licensed proprietor or not, is also liable. The defendant in 
that case, and her son, were partners in the business of 
cab proprietors. One of their cabs, let in the usual way to 
a cabman, was negligently driven by him, and injured the 
plaintiff. The license for the cab was taken out in the 
name of the defendant's son^ and he appeared on the 
register as the licensed proprietor of the cab. The defen- 
dant was sued, and was held liable. There was nothing in 
the Acts, it was held, which makes it an essential condition 
of a cab proprietor's liability to the public, that he should 
have obtained a license. Moreover, in this case, as the 
son was a partner, he must be taken to have registered the 
cab on behalf of the firm ; and the registration operated as 
the registration of the defendant as a partner in the firm. 
Liability A question arose in the case of Fowler v. Lock, L.R. 
pr^^t^T 7 C.P. 272 (affirmed on appeal 9 C.P. 751 note ; and again 

and reported 10 C.P. 90), between the cab proprietor and the 

oabman. 
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driver, which involved the settlement of the relationship 
that eidsted between them. The driver had obtained a 
horse and cab on the usual teims from the proprietor, and 
had been supplied by him with a horse, which was not 
reasonably fit to be driven in a cab. It bolted, overturned 
the cab, and injured the driver. If the proprietor and the Implied 
driver were in the relation of bailor and bailee, there is b^Uor 
an implied warranty by the bailor that the article bailed that Uil- 
is reasonably fit to be used for the purpose of the bailment, fit for the 
(See Hyman v. N^ye, ante, p. 81.) As there had been a P"J^ 
bi-ea»ch of this warranty, the proprietor would, in this view, bailment, 
be liable to the driver for the injury sustained on account 
of this breach. If, however, the relationship was one of 
master and servant, the servant would have to give some 
evidence of negligence on the part of the master in order to 
make him liable. The jury found, that the horse was not 
reasonably fit for the purpose, and the majority of the 
Court held, that the relation between the parties was that 
of bailor and bailee, and, therefore, upon that finding the 
master was liable. Upon a new trial being obtained, the 
jury were asked to determine whether the horse and cab 
were entrusted to the plaintiff as bailee or as servant; a 
question which would seem to place upon the jury the 
function of the judge, who has to decide, upon the ascer- 
tained facts, what the legal relation of the parties may be ; 
and they found the plaintiff was a bailee. They also 
virtually found, in answer to a question, that the defen- 
dant had been guilty of personal negligence ; so that when 
this verdict came to be reviewed (L.R. 10 C.P. 90), there 
was nothing left to be said for the defendant upon either 
alternative relationship between the parties, except that 
the verdict was against the weight of evidence ; and the 
Court refused to disturb the verdict. 

There is also another case, not concerned with cab Begisira- 
proprietors, but with a ship which caused injury to one^^^^^^^ 
of the public. It was held incidentally that the object ship not 
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conclusive of the Merchant Shipping Act of 1875, which requires 
resTOnsi- ^^® "managing owner" to be registered, is for the pro- 
bilityto tection of the public; and that the fact of registration, 
public for therefore, is not conclusive; and that the relationship 
>^egii- of the captain and the " managing owner" inter ae did not 

afiTect the actual owner's liability to one of the public.^ 
Job- It has already been seen that the undertaking of a 

inr**iied* jobmaster who lets out a carriage ^for hire is, that the 
liability, carriage, the horse, and its equipment are fit for the purpose 

for which they are let, and a warranty of fitness is 

implied.^ 
PrcBump- Some difference of opinion was manifested by the 
drive^of J^^g®^ ^^ ^^^ Court of Appeal who decided Beard v. 
omnibus L.G.O. Co. (1900), 2 Q.B. 530. The plaintiff had been 
auihorizcd i°j^r®<l by the defendants* omnibus, and in opening his 

^•river ^ase the plaintiff showed that the conductor, and not the 

may be . . 

rebutted, driver, was driving the omnibus at the time of the accident. 

A L. Smith and Romer, L.JJ., were of opinion, that the 
presumption which arises that the person driving the de- 
fendants' omnibus is the authorized driver, was rebutted by 
the plaintiff^s evidence that the conductor, who is not the 
person authorized to drive, was driving; and thereupon 
the onus was thrown on the plaintiff, of showing some 
special authority given by the defendants to the conductor 
authorizing him to drive, in order to establish the fact that 
the conductor was acting within the scope of his employ- 
ment, so as to make his masters liable. The plaintiff did 
not meet that onus, and it was held that the judge at the 
trial had rightly withdrawn the case from the jury, and 
given judgment for the defendants. Vaughan Williams, 
L. J., took a different view, though he thought the judgment 
right, because the conductor at the time of the accident 
was not merely turning the omnibus round at the conclusion 
of a journey, but was driving it in a side street; and the 

^ Steel V. Lester, 3 C.P.D. 121. 
* Byman v. Nye {ante, p. 81). 
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evidence therefore showed that he was not performing a 
merely temporary duty ; and that the driver had delegated 
his authority to the conductor, which he had no right to 
do. But he thought there would have been a case for the 
jury if this had not been so, and that it would then have 
been upon the defendants to show, that the temporary act 
was outside the scope of the conductor's authority. "It 
seems to me," he said, " to be a sounder view that, where a 
driver and a conductor are sent out in the charge of an 
omnibus, and complaint is made of some act done by the 
conductor, it should be left to the jury to say whether that 
act was within the authority given to the conductor." 
Although the Lord Justice's opinion was given on facts not 
before the Court, they become the more pertinent, inasmuch 
as the other two Lords Justices appeared to decide that in 
any case where injury arises while a conductor, and not the 
driver, is driving, the onus is at once cast upon the plaintiff 
of showing that the conductor was authorized to drive ; 
obviously an onus which might be diflScult, if not impossible, 
for a plaintiff to discharge. 

In GwiUiam v. Tvnst (1895), 2 Q.B. 84, the question of A servant 
a servant delegating authority to another was raised, in hL^^ "^^ 
conjunction with the consideration of the doctrine of *'**^'^'^^*>' » 
authority by necessity. The driver of an omnibus of the biiity on 
defendant's was drunk, and was ordered by a policeman to JlJJi'^'tijo 
desist from driving. When this happened, the omnibus deiesatio 
was only a quarter of a mile from the defendant's yard, ne^'^ity."^ 
The driver and the conductor thereupon authorized a 
stranger to drive the omnibus to the yard, and in the 
course of the journey this person negligently injured the 
plaintiff. A servant cannot ordinarily delegate his authority ; 
and all three judges of the Court of Appeal agreed that no 
case of emergency or necessity had been made out. The 
owner of the omnibus could easily have been communicated 
with, and the omnibus in the mean time might have been 
left where it was. The defendant was therefore held not 
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to be liable for the negligent act of the stranger, who was 
not in fact, nor by implication of law, his servant. But 
though^ under the facts of this case, the question of dele- 
gating authority by necessity did not arise, the M,R (Lord 
Esher) was inclined to think, that that doctrine only 
applied " to certain well-known exceptional cases, such as 
those of the master of a ship, or the acceptor of a bill of 
exchange for the honour of the drawer.^ But in any case, 
a person can only become an agent of necessity where it is 
impossible to communicate with the employer. A. L. 
Smith, LJ., pointed out, that that was the foundation of 
the doctrine; but whether the doctrine applies to other 
cases than those indicated by the M.R remained undecided. 
It is diflScult to see why it should not be extended to any 
case of real necessity that arises; because the doctrine is 
founded upon, and arises out of, the idea that it is imme- 
diately necessary that some step should be taken, without 
the possibility of first communicating with the employer 
— a possible incident arising out of the general authority 
given to a servant. No doubt, however, the position of a 
master of a ship is more apt to lead to the occurrence of 
such circumstances of necessity, than may in other cases be 
readily conceivable.^ 

* Nicholson v. Cfhajman, 2 H. Bl. 254; Eawtayne v. Bourne^ 7 
M. & W. 595. 

* As to jobmasters, see Eyman v. Nye (ante^ p. 81), Jones v. 
ScuUard (ante^ p. 24?) ; aud as to liverj-stable keepers, Searle ▼. Laveriek 
(ante, p. 82). 
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ComTTVon carriers — *' Act of God" — InJierent defects — 
Carriers* acts — Railway companies — Passengers' 
luggage — Delay in transit of goods and of passengers 
— Contract to carry over lines of another company — 
Warehousemen. 

At common-law, a common carrier is in the position of an J?*fT;?^* , 
msnrer of goods entrusted to him, and is liable for loss or oommon- 
damage happening to them while in his custody, however ^^* 
occasioned ; except that he is not liable for loss or injury 
arising from the act of Qod, or from the King's enemies, or 
from an inherent defect in the thing carried.^ A common 
carrier is usually defined as one who undertakes to carry^ 
or holds himself out as carrying, from place to place for 
reward, the goods of any one who chooses to employ him. 

The " act of God " is, in a legal sense, something which "Act of 
could not happen by the intervention of man, such as 
lightning and tempests ; such things as could not have been 
prevented by any reasonable exercise of foresight and care.^ 
But in order that an extraordinary natural event should 
be, in the legal sense, an act of God, it is not necessary 
that such an event should never before have happened. It 
is sufficient that it could not have been reasonably antici* 
pated. If such an event had already once happened, and 

^ NugeiU v. Smith, 1 C.P.D. 423 ; Hudson v. Baxendah, 2 H. & N. 
675 ; Kendall v. L. <fe S. W. By., L.R. 7 Ex. 373 ; Blower v. G, W. By., 
L.R. 7 C.P. 655. 

^ Nugent v. Smith {mpra) ; Nichols v. Marsland, 2 Ex. D. 1 ; Biver 
Wear Commissioners v. Adamson, 2 App. Cas. 743. 
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there is nothing likely to lead to the supposition of its 
recurrence, it would, if it again happened, still be an act 
of God within its legal definition.^ Or, as it was held in 
another case,^ in order to show that the cause of the loss 
was irresistible, the carrier need not prove that it was 
absolutely impossible to prevent it ; it is sufficient for him 
to show that he could not have prevented it by any reason- 
able precautions on his part. 
L088OC- It may happen that damage is occasioned both by 

botb by negligence, and by the act of God. In such a case, where 
pence and * defendant is guilty of a breach of duty sufficient to cause 
the act of the injury, he cannot escape liability by showing that the 
same damage would have arisen from an act of God, even 
if he had not committed the breach of duty. But if he can 
show that some of the damage arose from a cause beyond 
his control, the liability for damage will be apportioned.' 
"Inherent Where, without any negligence on the carrier's part, 
^^^" the thing carried is injured by its ''inherent vice" the 
common carrier is not liable. A bullock was being carried 
by a railway company as common carriers, and on the 
journey it escaped from its truck, without negligence by 
the company's servants, and was killed on the line. The 
escape was wholly attributable to the " inherent vice " of 
the animal, and therefore the company were held notjto be 
liable in damages. " By the expression ' vice ' I do not, of 
course, mean," said Willes, J., in his judgment in this case,* 
'' moral vice in the thing itself or its owner, but only that 
sort of vice, which by its internal development tends to the 
destruction or the injury of the animal or thing to be 
carried, and which is likely to lead to such a result. If 
such a cause of destruction exists and produces that result 

^ Nitro-phoaphate Co. v. London & S. Katherine Docks, Ch. D. 503. 

* Nugent v. Smith (supra). And as to liability of a public body, ace 
Dixon V. Metropolitan Board of Works, 7 Q.B.D. 418. 

^ Sitro-phosphate Co. v. London <fc S. Katherine Docks (supra) ; Dixon 
V. Metropolitan Board of Works, 7 Q.B.I). 418. 

« Blower v. G. W. By., L.R. 7 C.P. 655. 



Digitized by VjOOQIC 



"" INHERENT VlCEr 255 

in the course of the journey, the liability of the carrier 
is necessarily excluded from the contract between the 
parties." There was an express finding in this case, that 
the truck was in every respect properly and reasonably 
sufficient for the conveyance of the bullock ; and this find- 
ing was sufficient to exclude any suggestion of negligence. 
A similar decision of law arose in the case of a horse •^***^^^* 
carried by a railway company;^ but as the question ofonuflof 
fact how the horse came by its injuries was necessarily a \\^l^Xy 
speculative one, a difference of opinion arose upon it. the judges. 
Piggott, B., thought the onus of proof was on the defendants 
to show how the accident occurred, and that if they relied 
on the exception of "inherent vice," they must show 
affirmatively that the case was within this exception. 
This onus, he thought, the defendants had not discharged. 
Bramwell, B., however, with whom Martin, B., doubtfully 
agreed, held that the question of burden of proof did not 
arise in the case. Each party had given evidence : the 
defendants' witnesses, to the effect that the train proceeded 
without disturbance, and that there was no inducing cause 
of mischief except the horse's inherent disposition ; and the 
plaintiff's witnesses, that the horse was a quiet one, used to 
railway travelling, and that there must have been some- 
thing extraordinary to excite it. That, he thought, was a 
question of fact for the jury; and as it was left to the 
judges, he found as a fact for the defendants. The plaintiff 
had shown that it was improbable that the accident 
was due to the "proper vice" of the horse; but the 
defendants had shown that it was impossible that the 
injury could have been otherwise caused. This, then, 
resolved itself merely into a question of fact ; but the view 
taken by Piggott, B., that as the defendants had the sole 
control of the horse, they alone could know how the 
accident happened, and that therefore they must show 
affirmatively that they were within the exception upon 
1 Kendall v. X. cfc 8, W. By., L.R. 7 Ex. 373 (anU, p. 263). 
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which they relied, would seem to have been sufficiently 
complied with by the defendants* showing, by a process of 
exhaustion, that there was nothing whatever to account 
for the occurrence but the animal's inherent disposition. 
Nugent v. Smithy 1 C.P.D. 423 {ante p. 254), was another 
case of "inherent vice *' in a mare carried on board ship by 
a common carrier by sea. 
Inherent Xhe same rule applies to inanimate things as to animals ; 

inanimate the carrier is not responsible for damage caused by inherent 
things. defects. Willes, J., in Blower's case (ante, 254), cited a 
passage from Story on Bailments (sec. 492a, 9th ed.), which, 
he said, laid down the law very accurately, in which that 
learned author pointed out, that the carrier is not re- 
sponsible for losses "which arise from the ordinary wear 
and tear and chafing of the goods in the course of their 
transportation, or from their ordinary loss, deterioration in 
quantity or quality in the course of the voyage, or from 
their inherent natural infirmity and tendency to damage, 
or which arise from the personal neglect, or wrong, or 
misconduct of the owner or shipper thereof. Thus, for 
example, the carrier is not liable for any loss or damage 
from the ordinary decay or deterioration of oranges or 
other fruits in the course of the voyage, from their inherent 
infirmity or nature, or from the ordinary diminution or 
evaporation of liquids, or the ordinary leakage from the 
casks in which the liquors are put, in the course of the 
voyage, or from the spontaneous combustion of goods, or 
from their tendency to effervescence or acidity, or from 
their not being properly put up and packed by the owner 
or shipper; for the carrier's implied obligations do not 
extend to such cases." 
Dog A case analogous to that of improper packing occurred 

to ca^er ^^ regard to a dog, which was being carried by a railway 
apparent- company who were not common carriers of dogs, and who 
secured; were, therefore, in the position of ordinary bailees who are 
i^bi^'?°* liable for negligence, and not liable if the injury were due 
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to or were contributed by the negligence of the bailor. The dog lost 
dog, which was delivered to the company with a collar and ^^^ {^ 
strap on it, was in the course of the journey necessarily fact well 
changed from one train to another. While then waiting *^ 
for the train to come up, it was properly attached by means 
of the collar and strap to a post. It, however, slipped its 
collar, got on to the line, and was killed. It was held that 
there was no negligence on the company's part, as the dog 
was fastened by the means furnished by the owner himself, 
which, at the time, appeared to be sufficient.^ In an old But other- 
case, where the defendant was a common carrier, and when JJ*®J^^ 
the dog was delivered to the defendant's servant he had liyered 
the means of seeing that it was insufficiently secured, the ,Tbyiou8ly 

defendant was held liable for the loss of the dog who had ipgocure 

i&stenuifir. 
escaped.^ But in Richardson's case, the mode of securing 

the dog was the one ordinarily adopted, and not apparently 
insufficient. But in any case where the carrier or his 
servant has been negligent, as where a cow, though ulti- 
mately killed by reason of its " inherent vice," was negli- 
gently taken out of its truck, whereby it escaped, the 
carrier is liable.® 

Where dangerous substances are delivered to a common Danger- 
carrier to be carried, without informing him of their ®?* ""^ 
dangerous nature, and loss or injury thereby arises, the delivered 
person so delivering the dangerous goods is liable. Where J^^d. 
the defendant, in Fa/rrant v. Barnes, 31 L.J.C.P. 137, 
delivered to the plaintiff, who was one of the servants of a 
carrier, a carboy containing nitric-acid, in order that it 
might be carried by the carrier, and the defendant did not 
take reasonable care to inform the plaintiff that the acid 
was dangerous, he was held liable to the plaintiff, who was 
burnt and injured because the carboy burst while he was 

1 Richardson v. NJ!. By., L.R. 7 C.P. 75. 

« Stuart V. Crawley, 2 Stark. 323. 

3 Gill V. M.S. d L. By., L.R. 8 Q.B. 186. 
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Carriers carrying it on his back.^ Though by sec. 105 of the Rail- 

wftMe*to ^^y Clauses Consolidation Act, 1845, a railway company 

carry cannot be required to carry dangerous goods (and a 

SSJ^ penalty is imposed on any one sending such goods with- 

***t^M ^^^ notice), yet a company, who are common carriers, are 

what is not at liberty to refuse to carry packed parcels, merely 

^^ **• because they are not told what they contain.^ 

i.iabiiitios Common carriers of goods could, however, limit their 

now^ia *^" common-law liability by special contract ; and to protect 

part themselves, they were in the habit of publishing notices 

by statute, limiting their liabilities, and imposing certain conditioas. 

Upon construing and applying these notices, so many 

questions arose, that it became necessary to regulate the 

rights and duties of common carriers by statute. As 

regards carriers by land and canal, the following Acts were 

passed : the Carriers Act, 1830 (11 Geo. 4. & 1 Will. 4. 

c. 68); the Railway and Canal Traffic Act, 1854 (17 & 18 

Vict. c. 31); the Regulation of Railways Acts, 1868 and 1873 

(31 & 32 Vict. c. 119, and 36 & 37 Vict. c. 48); and the 

Railway and Canal Traffic Act, 1888 (61 & 52 Vict. c. 25). 

The common-law liabilities of carriers by sea are, for the 

most part, limited and regulated by the charterparties or 

bills of lading, and by the Merchant Shipping Acts 

(17 & 18 Vict. c. 104; 25 & 26 Vict, c 63). 

Carriers The Carriers Act enumerates a number of articles for 

g(x^s ^^® ^^^ ^^ injury to which, carriers by land shall not be 

above the liable when the value exceeds £10 ; unless, at the time of 

£10!^ ^ delivery to the canier, the value and nature of the articles 

is declared by the sender, and an increased charge paid by 

him, and accepted by the carrier. Carriers are empowered 

by the Act to demand increased rates for packages 

containing such articles above the value of £10, and to 

make announcement of such demand by legible notices 

fixed in their offices; and persons sending such packages 

1 And see Brass v. Maitland, 26 L.J.Q.B. 40. 
* Crouch V. L, & N, W. By., 23 L.J.C.P. 73. 
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are bound by these notices without any further proof that 
they have come to their knowledge. But camera cannot Responsi- 
by a notice limit their common-law liability as regards ejli^i^r^ 
articles in respect of which they are not entitled to thejo' . 
benefit of the Act ; and they are by the Act made respon- acts of 
sible to answer for loss or injury caused by the felonious J^^^^g 
acts of their servants. 

Where goods have been delivered to carriera for carriage 
which are above the value of £10, and are stolen during the 
transit, and an action is brought against the carrier under 
the Carriera Act (1830), it is not necessary that the alleged 
felonious act on the part of the carrier's servants should be 
brought home to any particular servant, in order to establish 
the plaintiff's case. It is enough if there is evidence suffi- 
cient to satisfy a jury that the felonious taking was by 
some one who was more or less the carrier's servant, 
without specifying the particular servant.^ But it is not 
sufficient merely to show that the facts are more consistent 
with the defendant's servants having been guilty of the 
felonious taking, than with some one else, who is not the 
defendant's servant, having taken them. 

Thus, Cockbum, C.J., in McQueen's case, when dealing 
with the contrary proposition as apparently laid down in 
Vaughtan v. L. & N.W. Ry., L.R 9 Ex. 93, said : "I think 
that proposition is not maintainable. It appeara to me that 
the question of probability or improbability can only be con- 
sidered as an element in the consideration of the general 
case." Both in McQueen's case and in Vaughton's case 
goods above the value of £10 had been delivered to the 
carriera for carriage, and had been stolen in transit. Under 
the special circumstances of Vaughton's case, the plaintiff 
succeeded ; but in McQueen's case he was held not entitled 
to recover. These cases, too, were considered in reference 
to the Carriera Act, 1830, sec. 8. It was not necessary to 
consider the effect of sec. 7 of the Railway and Canal 
1 McQueen v. G. W. Ry., L.R. 10 Q.B. 669. 
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Under Traffic Act, 1854^ because no special condition had been 

the Ad; of imported into the contraci Sec. 8 of the Act of 1830 

1830, nil- (which saves the liability of carriers in respect of loss or 

to show injury to goods "arising from the felonious act of any . . . 

genceto servant" of the carrier) is not a general enactment, but is 

enable confined to the articles specified in sec. 1 ; and under that 

^^er. section, carriers are expressly made liable for the felonious 

acts of their servants. Under that section, therefore, felony 

by a servant is a sufficient answer to a defence by a carrier, 

by the force of the statute itself ; and if felony is proved, it 

is altogether unnecessary to show any acts of negligence by 

the carrier or his servants. But where a carrier gives 

notice that he will not be responsible for loss occasioned 

by the neglect or default of himself or his servants, it has 

been held that where no negligence is shown, a theft by a 

railway company's servant is not such a loss within the 

Under the meaning of sec 7 of the Railway and Canal Traffic Act, 1864 ; 

1854, cmd that therefore the company could protect themselves 

"laintiff ** common-law against liability, by means of a special 

m order* contract, even though such contract was not a reasonable 

miwfshow^^® within the requirement of the Act This was held, 

*^* tjo and apparently for the first time, on the construction of 

been the language of the section, in Shaw v. O.W. Ry, (1894), 

abSSfby 1 Q.B. 373, where the history of the passing of the Act of 

thode-^ 1854 is stated by Wright, J., who delivered the judgment 

negli-"^** of the Court. Sec. 7 of that Act, therefore, extends only 

gence. to negligence, or default in the nature of negligence, and 

which is within the scope of a servant's employment ; and 

not to theft without negb'gence. 

Node- A carrier within sec 8 of the Carriers Act, where 

under Valuables have been stolen, cannot succeed in his defence 

the A^^of ^y showing that they had been delivered to him to be 

iSHO,that carried without their value having been declared, though 

not'^^en* ^® ^*^ given notice that he would not receive them unless 

declared; declared or insured.^ Unless an actual misrepresentation 
tinlets 

there hai i fj[^^^ ^\^q exception of insurance rinks does not discharge carriers 
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"was made at the time of delivery of the goods, or an actual been 
fraud perpetrated, this forms no defence.^ migrepre- 

Under the Carriers Act (as also under the Railway and ^tation. 
Canal Traffic Act) " servants " of the carrier include agents ••senrants" 
who, though not strictly servants, are employed by t^^^jj^^^' 
companies to do for them what they have contracted nnder the 
to do.^ ^'^ 

A railway company had a parcel of silk delivered to 
them at one of their receiving-offices to be carried to a 
station on their line. The goods were collected by the 
defendants at the office, and taken to one of their stations. 
While there, the son of the proprietor of the receiving- 
office, who was in his employ, stole the goods by means of 
a forged order of delivery to him. It was held, under 
sec. 5 (which deals with receiving-houses, etc.) and sec, 8 
of the Carriers Act, that the loss had arisen from the 
felonious act of a person who was a servant of the com- On iasue 
pany within the meaning of sec. 8.' But where goods loea was 
had been stolen from the defendant's yard by a man who J^® V* 
fraudulently personated a servant of the defendant com- act of 
pany ; on the issue raised by the plaintiff that the loss S^^^ant 
occurred from the felonious act of one of their servants, may show 
the company are not precluded from showing that the fact the 

thief was not in fact a servant of theirs.* thief waa 

not a 

In the case of McKean v. Mclvor, L.R. 6 Ex. 36, the Berrant. 

from their liability as common carriers, see Sutton v. Ciceri, 15 App. Cas. 
144; and Walton, J., held, in Price v. Union Lighterage Co, (1903), 

1 R.B. 750, that where a barge-owner under a contract of carriage was 
exempt from liability " for loss or damage to goods which can be covered 
by insurance," he is not exempt from loss or damage arising from the negli- 
gence of his servants, although such a loss would be covered by an ordinary 
marine policy. 

» Wa2ker v. Jackson, 10 M. & W. 161 ; Shaw'e case {supra). 

2 Doolan's case, 2 App. Cas. 792; Machu v. L. & S.W, Ry., 

2 Ex. 415. 

3 Stephens v. L. db S. W. Ry., 18 Q.B.D. 121. 
* Way V. G.E. Ry., I Q.B.D. 692. 
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McKean'i plaintiffs Were also unsuccessful in charging the defendants 
case, ^^|j negligent misdelivery of goods whereby they were 
stolen. The plaintiffs had received a fictitious order from 
one of their travellers to send goods to C. Tait & Co. at 
an address at Glasgow. They forwarded the goods by 
the defendants, who were carriers. In the usual course 
of business, which the plaintiff must be taken to bo aware 
of, the defendants, upon the arrival of the goods at Glasgow, 
sent a notice to the address given by the plaintiffs, request- 
ing their removal, and stating that the notice must be 
produced, indorsed as a delivery order. The traveller 
accordingly indorsed the notice "C. Tait & Co." — there 
being no such persons — and obtained delivery. Here, the 
defendants had obeyed the plaintiffs' directions ; no negli- 
gence on the defendants' part was shown ; and the plaintiffs 
were, "as it were, estopped from saying that there were 
no such persons as ' Tait & Co.* " There was therefore no 
misdelivery amounting to a conversion ; and no negligence 
had been proved. 
Heugh'i Heugh V. L. & N. IF. By,, L.R. 5 Ex. 61 (avie, p. 231), 

^^^^' was a similar case ; but there the fictitious order, on which 
the plaintiff had sent goods by the defendants, was to 
supply them to a company who had ceased to do business. 
The defendants tendered the goods at this company's 
address,, and they were refused. Thereupon, the defendants 
became involuntary bailees, who were bound to act with 
reasonable care in regard to the goods. The goods were 
afterwards obtained, in the usual course of the conduct of 
the defendants' business, by the person who had sent the 
fictitious order to the plaintiff. It was held that it was 
for the jury to say whether the defendants had acted 
with reasonable care ; and the jury having found for the 
defendants, the Court refused to disturb their verdict. 
UDantho- But if an involuntary bailee does an unauthorized act, 
of in- by which the goods carried are stolen, he will be liable as 
Toluntary foj, ^ conversion. The plaintiffs in Hiort v. BoU, L.R. 
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9 Ex. 86 {ante, p. 231), sent to the defendants an invoice beiieo 
for barley, stating that the barley was bought by thejj^"^® 
defendant of them through Grimmett as broker, together liable, 
with a delivery order making the barley deliverable to the 
order of the consignor or consignee. The defendant had 
not, in fact, ordered the barley. Grimmett called on the 
defendant, who showed him the documents and said it 
was a mistake. Grimmett admitted it was, and persuaded 
the defendant to indorse the delivery order to him, on the 
ground that it would save the expense of obtaining a fresh 
delivery order. The defendant thereupon indorsed the 
order to Grimmett, who thereby obtained the goods, and 
appropriated them. The jury, in an action of trover, found 
that the defendant had no intention himself of appropri- 
ating the goods, but indorsed the order with the intention 
of correcting the mistake, and returning the barley to the 
plaintiffs. But the defendant was held liable; because 
he had without authority, and without necessity, indorsed 
the order, whereby the betrley was stolen.^ 

Notices must (by the Railway and Canal Traffic Act, Special 
1854)^ be adjudged by the Court, if any question arises SmitlSe 
as to them, to be "just and reasonable," and special con- ^■®^* 
tracts must be signed by the consignor, if they are to have 
effect in limiting the carrier's liability. This was pro- Constroc- 
vided by a cumbrous and involved section (sec. 7), which J^^^ 
has been finally construed by the House of Lords in Peek v. (Baiiway 
N. Staff. Ry., 10 H.L.C. 473; 32 L.J.Q.B. 241, where the??^fS^^ 
construction of Jervis, C.J., in a previous case was adopted, ^^^^ 
as follows : no general notice given by a railway company of Lords, 
shall be valid in law for the purpose of limiting the 
common-law liability of the company as carriers. This 

» And 866 Jone8 v. Houghy 6 Ex. D. 115, where there waa held to be 
no coDversion. 

' Extended by pec. 16 of the Regulation of Rdlways Act, 1868, to 
traffic on board Bteamere belonging to, or used by, railway companies 
authorized to use them. See Cohen v. 8.E. By., 2 Ex. D. 253. 
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common-law liability may be limited by such conditions 
as the Court or a judge shall determine to be just or 
reasonable ; but with this proviso, that any such condition 
so limiting the liability of the company, shall be embodied 
in a special contract in writing, between the company and 
the owner or person delivering the goods to the company ; 
and the contract in writing shall be signed by such owner 
or person. 

The question whether a condition is a reasonable one 
within the Act of 1854 is for the judge alone, even though 
its consideration involves questions of fact.^ 

[The principles on which the Court acts in determining 

whether conditions are reasonable, will be found stated in 

Brown v. M.S,L. By., 8 App. Cas. 703 ; Lewis v. O.W. By.y 

3 Q.B.D. 196; Q.W. By. v. McCarthy, 12 App. Cas. 218; 

Peek V. N. Staff. JBy.,'32 L.J.Q.B. 241 ; AshencUm v. L3. & 

S.C. By., 6 Ex. D. 190 ; Dickson v. G,N. By., 18 Q.B.D. 

176 ; Winsford Local Board v. Cheshire Lines, 24 Q.B.D^ 

456; Gordon v. G.W. By., 8 Q.B.D. 44.] 

Non- If goods, the value of which ought to be declared under 

under*^ the Carriers Act, but "are not declared,^ are lost within the 

CanierB meaning of that Act, the carrier, by virtue of the Act, is 

loss by not liable for the loss. But the question arose whether 

fhinff ^^ * under these circumstances a carrier is liable, not for the 

while in permanent loss of the goods, but for the damage sustained 

danVs pos- ^7 their temporary loss. In other words, whether he is 

seseionaaaiiable in respect of a delayed delivery of the goods. It 

was held in MiUen v. Brasch, 10 Q.B.D. 142, in the Court 

of Appeal, reversing the judgment of Lopes, J., 8 Q.B.D. 35, 

on the construction of the Act, that as the carrier is not 

liable for the loss of undeclared goods, he is also not liable 

for the consequences of the loss ; that not being liable for a 

permanent loss, he is also absolved from liability where 

the goods are only temporarily lost, or detained, and finally 

> Fer Lord Herechell : G.W. Ry. v. McCarthy (supra). 
« See ante, p. 268. 
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restored to the owner. Whether, however, goods are lost 

by the carrier within the meaning of the Act, depends on 

the facts of the case. In MiUen v. Braseh they were so Mitten y. 

lost. The plaintiff had delivered to the defendants a trunk ^''^^^' 

containing goods within the Carriers Act exceeding £10 

in value, which he had not declared, to be carried from 

London to Rome. They were to go by rail from London 

to Liverpool, and thence to be shipped to Italy. Owing 

to the defendants' negligence, the goods at Liverpool were 

put on board a vessel bound for New York, and carried 

there ; and the plaintiff was obliged to replace the articles 

at enhanced prices. The goods were, after some long lapse 

of time, restored to the plaintiff; and this loss was a loss 

by the carrier under the Act, which absolved him from 

liability. But if after goods have been temporarily lost, Goods 

they are not delivered by the carrier within a reasonable reSiy lost 

time after he recovers them ; the carrier would not be ^y carrier 

mufit DA 

within the protection of the Act. He would have been delivered 

guilty of a breach of duty in not delivering them, and will Jl^o^ai,]^ 

be liable for their detention.^ At the same time, it is to time after 

be observed, that the carrier is also out of the protection Jewvered. 

of the Act if the sender declares the value of the goods where 

above £10, and the carrier, nevertheless, chooses to carry J^j^ 

them without requiring any extra payment. In that case, carrier is' 

he cannot claim the protection of the Act if the goods are ^^^^n^he 

lost, and he will be subject to his common-law liability. Act, even 

This state of things occurred with regard to a valuable does not 

picture, the value of which was declared at the time when demand 
* ' , an extra 

it was delivered to the carrier, and no increased rate was rate. 

demanded by the carrier. The picture was injured during 
the journey, and the statute was held, under those circum- 
stances, not to prevent the carrier's common-law liability 
from applying.* 

A similar construction of the Carriers Act to ihsit MorHtfi 

ease: 

' Heam v. X. (fc S,W, By., 10 Ex. 793. 

2 Behrens v. G.K liy., 31 L.J. Ex. 299. 
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goods arrived at in Milieu v. Braseh, was also put upon it by 
Twrong *^® Court of Appeal in the previous case of Morritt v. 
destina- jf^E. By., 1 Q.B.D. 302, where also the goods (above the 
value of £10 and undeclared) had been carried to their 
wrong destination and been injured. The plaintiff there 
had travelled with the articles (two water-colour drawings) 
to Darlington, taking a ticket to that place. When he 
arrived there, he took another ticket to another place, and 
told the poi-ter to put the drawings into the train by which 
he was starting. The porter did not do so, and they were 
carried on to Durham, and, when recovered by the plaintiff, 
they had been considerably injured. The plaintiff was not 
allowed to recover ; the construction of the Carriers Act 
being, that the Act applied to the case of goods negligently 
carried beyond their destination, and the defendants there- 
fore were within its protection. The injury had occurred 
while the pictures were in their possession as carriers, and 
being above the value of £10 and undeclared, the loss was 
one within the Carriers Act, which protected them fix)m 
liability. 
Condition But where there was no question of the £10 limit, and 
cxempOng* passenger took a through-ticket from the defendant 
v^hiVi ^'^pany to a place which had to be reached by going 
jor loss, over another line, the condition on the ticket being, " The 
Tng'^^off company does not hold itself responsible for any delay, 
their own detention, or other loss or injury arising off their own line," 
the plaintiff was held entitled to recover under these 
circumstances. On arriving at the place where he had to 
change on to the other line, he gave his luggage to the 
porter (of whose services the defendant company, had the 
use by agreement with the other company), who wheeled 
it to the platform. It there disappeared. It was held 
that the luggage was still in the defendant company's 
custody, and notwithstanding the condition, they were 
liable : Kent v. Midland By.y L.R. 10 Q.B. 1. 
Liability A common carrier is bound to deliver the goods he 
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contracts to cany, within a reasonable time; but not, in for delay 
the absence of a special contract, within any given time. ^Jria^o 
And to determine what is a reasonable time, all the circum- of gooda. 
stances are to be considered ; and he is not responsible for 
the consequences of delay which arise from causes beyond 
his control. For example, where the delay was occasioned 
by an unavoidable obstruction on their line, due solely 
to the negligence of another company who had running 
powers over their line, the company was not liable.^ 

A carrier is not bound to carry goods by the shortest Carrier 
route, but only by the route by which he usually carries ^ ^ry"by 
them, and by which he professes to go.^ But carrying ahortest, 
them in this way, he is bound to use ordinary diligence usuai^ 
in forwarding them, and whether he has done so or nof^"**- 
is a question for the jury.® 

The Regulation of Railways Act, 1871, sec. 12, applies Regnin- 
to cases where a railway company, under a contract to^^j^^^^^ 
carry persons, animals, or goods by sea, procures the same Act, isri, 
to be carried in a vessel not belonging to them nor worked ^^' 
by them ; and the company are liable for damage in the 
same manner as if the vessel had belonged to them. This 
section extends the provisions of the Regulation of Rail- 
ways Act, 1868, and of the Railway and Canal Traffic Act, 
1854, to the carriage of goods which the company contract 
to carry themselves, but have carried for them in ships 
which do not belong to them. The Act of 1854<, while 
it applies to the whole traffic on railways, and not merely 
to their passenger traffic, was confined to traffic upon 
railways or canals only : Doolan v. Midland By., 2 App. 
Cas. 792. 



» Taylor v. G.N. By., L.R. 1 C.P. 385. See, too as to liability of a 
charterer to demurrage for delay in discharging the car$ro, not due to the 
master and crew, bat to the custom of the port : Postlethwaite v. Freeland, 
5 App. Cas. 599. 

» Myers v. L. df 8.W. By., L.R. 5 C.P. 1. 

» Hales V. L. & N.W. By., 32 L.J.Q.B. 292. 
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Company It is no defence that the railway company, not 
in^Iy ^^^"g authorized to own or work steamboats, do so 
<»pnot8et illegally. The company cannot set up their own wrong 
a defence against a plaintiff who contracted with them in igno- 
rance of their illegal action. If they could, the result 
would be, that companies who were wrongfully working 
steamers, would be in a better position than those who 
were duly authorized to do so ; the authorized ones 
being subject to restrictions imposed by the Legisla- 
ture on railway companies, while those who were 
acting illegally would be free from them: Doolan's case 
(ante, p. 267). 
Goods Railway companies, however, who carry passengers and 

^S^^b S^^^s partly by railway, and partly by their own ships, 
land and are entitled, as to losses at sea, to the limitation on the 
verily by ijg^bility of shipowners imposed by the Merchant Shipping 
Acts; by which their liability is limited to £15 per ton 
on the tonnage of the ship : L. & S.W. By. v. James, L.R. 
8 Ch. 241. This limitation of damages does not apply 
to damages for delay {ibid). 

A passenger took a return ticket from London to Jersey 
by the South- Western Railway, and on the return journey 
gave a chronometer at Southampton station to a porter, 
who then, in the presence of the passenger, placed it on 
the seat of the railway carriage. This chronometer was 
above the value of £10, and had not been declared. The 
plaintiff then went away for a few minutes, and on his 
return the chronometer had disappeared. He brought 
an action against the company. The chronometer was 
an article within the Carriers Act, and if the company were 
entitled to the protection of that Act, they would not be 
liable for the loss. It was argued that they were not 
within it, because the contract was to- carry by water as 
well as by land, and that though the article was lost on 
land, the contract could not be divided. It was held, 
however, that the contract was divisible, and the carrier 
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was protected by the Act so far as the land carriage was 
concerned.^ 

But as regards the personal luggage of passengers, Peraonal 
railway companies are liable as insurers; and this is so '^^^S®- 
whether the luggage is in the same carriage as the pas- 
senger, or given into the care of the company's servants. 
A passenger from Boulogne to London took a through 
ticket, on which was printed : " The company is in no 
case responsible for luggage of the passenger travelling 
with this through ticket of greater value than £6." The 
passenger travelled with a box which she gave in charge 
of the company's servants^ and in consequence of their 
negligence it fell into the sea and was damaged to the 
amount of £76. The condition on the ticket was held 
to be void under sec 7 of the Act of 1854 and sec. 16 of 
the Act of 1868, there being no signed contract, and 
she was held entitled to recover the whole amount of 
the damage : Cohen v. 8.E. By,, 1 Ex. D. 217 ; affi^rmed 
2 Ex. D. 253.2 

A case with regard to hand luggage, was decided in 
The 0. W. Ry, v. Bunch, 13 App. Cas. 31 (in which Berglieim 
V. O.E. By,, 3 C.P.D. 221, decided by the Court of Appeal, 
was overruled), and from the judgments it appears, that 
whether it be hand luggage or van luggage, the result is 
the same. " The contract," said Lord Watson, •* ought to 
be regarded as one of common carriage, subject to this 
modification, that in respect of his interference with their 
exclusive control of his luggage, the company are not liable 
for any loss or injury occurring during its transit, to which 
the act or default of the passenger has been contributory." 
There was also a question upon the facts of the case Luggage 
whether the plaintiff (who arrived at the Paddington ^^l]^*^*^ 
station forty minutes before her train started), had given porter too 

» Le Conteur v. L. <h 8. W. Ry., L.II. 1 Q.B. 5*. And see Baxendale 
V. G.E. Ry., L.R. 4 Q.B. 244. 

> And see Doolan y. Midland Ry., 2 App. Gas. 792. 
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sooD before ber luggage into the custody of the porter for the purposes 

partureof ^^ present, or future transit. This is always a question 

the train, of degree; and it was held that there was evidence to 

jastify the finding of the County Court judge, that the 

bag was in the custody of the company for the purposes 

of present transit But, if a person entrusts hia luggage 

to a porter for deposit and custody, as distinguished from 

what Lord Halsbury in the same case called '* the physical 

handing over for the purpose of transit," the defendants 

would not be liable. In such case, it would not bo in 

the company's custody for the purpose of the journey; 

and whether it is so or not is a question of fact to be 

determined in reference to the company's ordinary course 

Plaintiflfe of business. An illustration of the modification to which 

^ZgM' Lo^^ Watson alluded, of a passenger interfering with the 

sonce company's exclusive control of his luggage, occurred in 

regard the case of ToUey v. ff.TT. i?y., L.R. 6 C.P. 44, A pas- 

luggage senger had had his portmanteau placed, by his request, 

in the carriage with him. At an intermediate station he 

got out, and negligently failed to find the same carriage, 

and finished his journey in another one. During the latter 

part of the journey, the portmanteau was robbed by persons 

in the carriage, without any negligence of the company. 

In these circumstances the company were held not to 

be responsible for the losa^ 

Termina- Further, with regard to passenger's luggage, the company 

company's are also bound to have the luggage ready for delivery to the 

^'^^sation passenger upon the platform, when it has reached its desti- 

arrivalat nation; until the passenger, exercising due diligence, can 

tion?"*" receive it; and the company's liability does not cease until 

a reasonable time has elapsed for the passenger to take 

the luggage away.^ What is a reasonable time in which 

the passenger shall take his box away must depend on the 

* And see Richards v. L,B. db S.O. By., 7 C.B. 839 ; Butcher v. 
L.&S.W.By.,16C.B.lS. 

» Fatschieder v, G.W. By., 3 Ei. D. 153. 
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circumstances. ''As far as regards any question of law 
to be laid down upon the subject," said Cleasby, B., "I 
should have no hesitation in saying that the mere throwing 
the box out upon the platform, mixed as it might be with 
other luggage, was not a delivery or a discharge of the 
defendants' obligation. It must be kept there until the 
passenger has the opportunity of calling for it, and receiv- 
ing it" But that is subject to the passenger exercising 
due diligence in the matter, and claiming the luggage with- 
in a reasonable time. 

That being the burden imposed on the company, the Making a 
passenger cannot, as a matter of convenience to himself, ^^own 
prolong its operation beyond the period when the company agent and 
has done everything necessary to give delivery, and a corn- 
reasonable time has passed to enable the passenger to take P*'^^'"- 
delivery. A lady arrived at a station on the London and 
North- Western Railway with two boxes in the luggage 
van. A porter took them out of the van, and asked her 
if she wanted a cab. She, however, elected to walk, and 
told the porter she would leave her luggage at the station 
for a short time, and send for it ; and the porter promised 
to take care of it. One of the boxes was missing when the 
lady afterwards sent for her luggage ; and she brought an 
action to recover the value of the box and its contents. 
She was not permitted to succeed. What had taken place 
was held to have been a delivery of her luggage by the 
company to her; and a re-delivery of it by her to the 
porter, as her agent, and no longer the company's, to take 
care of it. The company were therefore not responsible 
for the loss, though possibly the porter may have been.^ 

" Personal" or "ordinary" luggage has been defined as ««por- 
being, whatever the passenger takes with him for hisf^^*^^ 
personal use or convenience, according to the habits or 
wants of the class to which he belongs, either with 

* Hodkinson v. L, d N.W. %., 14 Q.B.D. 228. 
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reference to the immediate necessities or to the ultimate 

purpose of the journey,^ 

Cloak- It may be said, as was urged for the defendants in 

^^^jj Bwnch's case (ante, p. 269), that as the company provided 

may make cloak-rooms for the deposit of luggage under certain con- 

conditioM ditions, a person arriving forty minutes before the train 

1^ b*rtv s^^"*^^ ought to have placed her luggage in the cloak-room. 

But this contention did not succeed in BuncKa case, 

because the County Court judge, who tried the case in the 

first instance, found, as a fact, that the time of entrusting 

the luggage to the porter was a reasonable and proper time 

before the departure of the train; a conclusion with which 

the judges in the House of Lords agreed. 

A railway company can, by giving proper notice, limit 
their liability in respect of articles deposited in their cloak- 
room, and the question of the reasonableness of any con- 
dition they impose does not arise; because the contract 
they make is a common-law contract of bailment Where 
a notice on the ticket, given on the deposit in the cloak- 
room of a gun worth more than £10, plainly stated, " The 
company will not be responsible for any package exceeding 
the value of £10," this condition was held to free them 
from any liability for damage to the gun occasioned by 
their negligence during the time it was in their custody : 
Pratt V. 8.E, Ry. (1897), 1 Q.B. 718. 

A rather startling illustration is afforded in a case, 
where a passenger on arrival deposited her luggage with a 
clerk of the defendants at their cloak-room, the condition 
on the ticket exempting the company from any liability for 
loss, etc., to any package warehoused with them beyond 
the value of £5, unless the value were declared, and an 

» Macrow v. G. W. Ry., L.R. 6 Q.B. 612. Bat see Hudston v. Midland 
By,y L.U. 4 Q.D. 366, where a rocking-horse was not allowed to be " ordioary 
lu^'gage,** and the compaDj i^ere justified in refusing to carry it free of 
charge. Nor is a bicycle *^ personal luggage**: Britten t. G.N By. 
(1899), 1 Q.B. 243. 
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extra rate paid; and also from any loss, etc., unless the 
articles were left in the cloak-room. As a fact, the luggage 
was not put by the defendants' servants in the cloak-room, 
but was left in a vestibule without any protection, and was 
stolen, owing to this negligence of the defendants' servants. 
The plaintiff brought her action ; but it was held that the 
conditions on the ticket were applicable to the loss, and 
protected the defendants, although the luggage had not 
been placed in the cloak-room.^ The company were not 
bound to receive the goods at all, and they could impose 
any conditions upon agreeing to receive them. The 
majority of the Court were of opinion, that the contract 
should be construed as meaning, that the company were to 
keep the goods with reasonable and proper care in any way 
they pleased ; and that depositing the luggage in the vesti- 
bule was no breach of the contract, if they had taken such 
reasonable care. If the goods had been under the value of 
£5 the company would have been liable ; not because the 
goods had been placed in the vestibule, but because they 
had not been properly guarded when there. As the goods 
were above that value, the condition that the defendants 
would not be responsible, unless the value was declared, 
applied, and protected the defendants. The view of Lush, J. 
(who dissented), on the construction of the contract was, 
that as the goods had never been deposited in the cloak- 
room, they were not subject to the condition. 

As long as the company have done that which is 
reasonably sufficient to give notice of the conditions, a 
plaintiff cannot be heard to say that he has not read them.^ 

The question relating to unpunctuality of trains, where- Delay of 
by a passenger is delayed on his journey, and what he is P®"®"^^^ 
entitled to do under the circumstances by way of remedying tuality of 



trains. 



> Harris v. Q.W. By., 1 Q.B.D. 515. 

2 Bichardson v. Bowntree, 1894, A.C. 217 ; Parker v. S.E. By., 2 
C.P.D. 416; Watkins v. BymiU, 10 Q.B.D. 178, where the cases are 
reviewed ; Burke v. 8,E. By,, 5 C.P.D. 1. 

T 
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the default of the railway company, was discussed at some 
length in Le Blanche v. L. dk N.W. My., 1 C.P.D. 286, with 
reference to the conditions under which the company con- 
tracted to carry their passengers.^ The plaintiff took a 
through ticket from the defendant company from Liverpool 
to Scarborough. This necessitated his changing at Leeds, 
which is all the distance the defendants' train went He 
ought, according to the time-tables, to have caught a train 
at Leeds which would have brought him to York, in time 
to get a train there to Scarborough, due at 7.30 p.m. He 
arrived too late at Leeds to catch this train to York ; and 
he found that the next train to Scarborough would only 
bring him in there at 10 p.m. He was merely going there 
for pleasure, and there was no immediate personal necessity 
for his being there at any particular time. When he found 
that he had missed the train to Scarborough, he decided not 
to wait for the next one, but to order a special train of the 
North-Eastern Railway. This he did, at a cost of some 
twelve pounds, and arrived at Scarborough between 8.30 and 
9 p.m. He then sought to recover the expense of taking 
the special train from the defendant company. Although 
the County Court judge had found that there had been 
wilful delay by the defendant company, when the case 
came before the Court of Appeal, it was held that he 
could not recover the cost of the special train, and was 
only entitled, at most, to nominal damages. The reason 
he could not obtain that amount as damages was, that 
though where one party to a contract neglects to per- 
form it, the other may do so as near as may be at the 
expense of the party in defistult*; yet he cannot do so 

' For cases as to where conditions on, or referred to, on a ticket or 
printed form are binding, see Henderson v. Stevenson, 2 H.L. So. 470 ; 
Zum V. 8.E. By., L.R. 4 Q.B. 539; Burke ▼. S,E. By. (supra); 
Harris v. G.W. By., 1 Q.B.D. 515; Parker v. S.E. By., 2 C.P.D. 416 ; 
Watkinn v. Bymill, 10 Q.B.D. 178; Btchardson r. Bowntree, 1894, 
A.C. 217. 

« Hamlin v. G.K By., 26 L J. Ex. 20. 
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unreasonably and oppressively. The test of reasonableness, Test of 
as applied to the taking of a special train by the plaintiff, ^ reaa^ 
was put in this way by Mellish, L.J, : " Whether, according ^7 d^e 
to the ordinary habits of society, a gentleman in the position the effect 
of the plaintiff, who was going to Scarborough for the pur- p^^^. 
pose of amusement, and who missed his train at York, would ality. 
take a special train from York to Scarborough at his own 
cost, in order that he might arrive at Scarborough an hour, 
or an hour and a half, sooner than he would do if he waited 
at York for the next ordinary train. This question seems 
to me to admit of but one answer, namely, that no one but 
a very exceptionally extravagant person would think of 
taking a special train under such circumstances." 

But the legal effect of the condition stated on the time- Effect of 
tables was also considered in this case. The conditions ^"Jq**^""* 
amounted to saying that, while every attention would be nnponctu- 
paid to ensure punctuality, no undertaking was given that meuiing 
the trains would start or arrive at the specified times : and o^ "©very 

eiide&voiiF 

that the company would not be answerable for any loss, to ensure 
inconvenience, or injury which might arise from delay or JS?^^" 
detention. The construction of this condition gave rise 
to some difference of opinion; but the majority of the 
judges held, that it imported a contract to use due atten- 
tion to keep the specified times as far as practicable, 
having regard to the necessary exigencies of the traffic, and 
to those circumstances over which the company had no con- 
trol Upon this Construction, therefore, while the company 
do not contract themselves out of any liability in respect 
of unreasonable unpunctuality, the mere fact that a train is 
late is not sufficient of itself to establish their liability. It 
must be shown that this was due to some breach of the con- 
tract to take every reasonable means to secure punctuality. 

The ticket taken by the plaintiff in this case, referred where 
to the conditions in the published time-tables, and thisj^^jj^ 
was sufficient to incorporate those conditions into the time-table 
contract. So also was it held to do in another case, where iatee^^ 
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conditions the plaintiff was delayed by unpunctuality, and the con- 

S°the°^ ditions on the time-tables (to which the ticket referred) 

time-table stated, that the company would not be answerable for 

contract, injury arising from delays, unless arising from the wilful 

misconduct of the company's servants. The plaintiff, on 

bringing his action for damages, was unable to produce 

any evidence of wilful misconduct by the company's 

servants ; and he was held, therefore, being bound by the 

conditions, not entitled to recover.* 

Mislead- Where, however, a time-table, which formed part of 

table*™^' ^^ contract, gave wrong information, whereby a passenger 

damages was induced to take a ticket to Hull from the defendants, 

able when when, as a fact, he coidd not get to Hull by that train, 

acting ]3y|. ^jjy ag far as Milford Haven ; he was held entitled to 

npon it. •' , , 

damages, as upon a false representation upon which he had 
acted and sustained loss.^ 
No Damages cannot be obtained ordinarily to compensate 

foHoM^" for the loss of a business engagement, the contract of 
of business carriage having no connection with any such circum- 
m^^^ stance;® but personal inconvenience sustained, as where 
^t passengers were turned out at night at an intermediate 

inoonveni- station and had to walk home in the rain some six miles, 
2?Veitof ^^ ^ subject of damage. In Hchha v. L. &. 8.W. Ry^ L.R. 
damage. 10 Q.B, 111 (which has been discussed {ante^ p. 32) on 
the question of remoteness of damage), damages for this 
personal inconvenience were given ; and the actual incon- 
venience sustained, and whether any real inconvenience 
has been imposed, are questions of fact dependent upon 
the special circumstances of each particular case. 
Ck)ntract Where two railway companies are connected in business, 

oompany ®^ *'^^^ ^^^ ^^ them receives goods to be conveyed over 
to carry the line of the other, there is but one contract ; and 
pas^ngers that is the contract made between the customer and the 

> WoodgaU V. G. W, By., 51 L.T. 826. 

2 Denton v. G.N. Ry., 25 L.J.Q.B. 129. 

3 Eamlin v. G.N. By., 26 L.J. Ex. 20. 
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receiving company. Their Kability is the same as if they over line 

, of anoUie 
company. 



had been the proprietors of the whole of the railways over |>^*™^*"^ 



which the goods are to be conveyed,^ There is the same 
liability as regards the conveyance of passengers over 
different lines, whether the contracting railway passes over 
another railway line under an agreement to share profits, 
or merely under running powers. The liability arising 
out of the contract is to exercise due care in carrying the 
passenger from one end of the journey to the other, so far 
as is within the compass of railway management The 
contracting company are therefore liable, to that extent, to 
a passenger for injuries he sustains by the negligence of 
any other company over whose lines the entire journey 
extends : Thomas v. Rhymney By., L.R. 6 Q.B. 266. The 
Lord Chancellor (Lord Hatherley) laid it down in Daniel v. 
Metropolitan By., L.R. 5 H.L. 45, that if a railway com- 
pany undertake to carry passengers over their own line, 
and also over another line, they are bound to see that their 
own line is in perfect order; and are responsible for any 
negligence occurring on the other line over which they had 
contracted to carry passengers, whether under their control 
or not; but they would not be responsible for matters 
altogether extraneous to the work in which they are 
engaged, unless there was reasonable ground for appre- 
hending that extraordinary precautions were necessary. 

It was pointed out in the course of Thomas v. Bhyw/aey Contract 
By. (mpra), that while in the conveyance of goods ^be^J^^^ 
contracting company, as being insurers, would be liable only 
for any act of negligence by another company ; as carriers fi ^ ^ ^ 
of passengers they are not insurers, and the contract with railway 
the passenger only extends to this: that not only their ment; con- 
own line of railway and appliances shall be in a fit and ^!^,fy 
proper condition, but also the line and appliances belong- not liable 
ing to other railway companies over which the journey ^nce^f ' 
extends. Where, however, the sole act of negligence was another 

° " company 

^ Mu8c?uimp y. Lancaster d Preston Ry.^ 8 M. & W. 421 . 
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as regards that another company's train ran into the plaintiff's train, 
UJ^*^" because the servants of the former negligently disobeyed 
cannot the signals given by the contracting company's servants ; 
this is an act of negligence on the other company's part 
which does not relate to the plaintiff's being carried 
at all, and which is in the nature of some extraneous 
act altogether beyond the contracting company's control ; 
and the contracting company would, therefore, not be 
liable. If the accident had occurred through the line of 
another company being defective, the contracting com- 
pany could not say that it was not within their control 
to have had it put into a proper condition ; because their 
contract with their passenger was, that all the lines over 
which the passenger is to pass in the course of the 
journey shall be in a fit condition. Where, however, the 
contracting company has done all in its power, and given 
the proper signals, Uie contract does not extend to guaran- 
teeing that another company shall not negligently dis- 
regard those signals. This was laid down in Wright v. 
Midland By., L.R. 8 Ex. 135 ; and it was held that the 
plaintiff could not recover against the company from whom 
Liability he had taken his ticket for the whole journey.^ In addition^ 
ponyover ^^^^^^^er, to the liability undertaken by the company 
whose issuing the ticket, there is a liability undertaken by an- 
lioket- ° other company over whose lines they permit the ticket- 
^^^^1t«id ^^^^^'^ *^ travel, to take due care to make proper provision 
to trave). for his safety. Where a plaintiff, therefore, took a ticket 
from the South- Western Railway Company to go over 
lines of the Metropolitan District Company, the latter 
company, who were the actual carriers of the plaintiff, 
were held liable to the plaintiff for injuries sustained by 
him owing to the carriage, in which he was travelling, 
being unsuited to the platform of the station at which he 
arrived, and which belonged to the South-Westem Railway 
Company. He would, as appears from that case, also have 
' And see Daniel y. Metropolitan Ry.^ L.H. 5 H.L. 45 (an/e, p. 277). 
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had a right of action against the South- Western Company : 
Foulkes V. Metropolitan District By., 6 C.P,D. 157.^ This 
liability may be founded on tort, or on contract, or on 
both; and the principle on which the case was decided 
shows, that the fact that the District Company actually 
performed the whole journey is not material ; and the 
same result would have been arrived at, even if part of 
the journey only hetd been carried out by the District 
Company, and another part by the South-Westem 
Company.* 

The liability of railway companies, and of the companies 
over whose lines a ticket-holder travels " at his own risk," 
is discussed post, p. 314. 

It sometimes happens that when the liabilities ofLiabUity 
carriers, as carriers, come to an end, their liability as ware- ^o^emen 
housemen or wharfingers arises. This is a less onerous 
duty ; warehousemen and wharflngera not being insurers, 
but responsible only when they have failed to exercise due 
care.® But they must be careful to carry out strictly the 
terms of their contract. If they do not, and damage 
thereby arises, even though there be no negligence on their 
part, they will be liable. A defendant contracted to ware- 
house some goods for a plaintiff at a particular place. He- 
took them, however, to another place, where, without any 
negligence on his part, they were destroyed. He wad held 
liable by his breach of contract for the loss of the goods.* 

It is, sometimes, somewhat difficult to arrive at the When 

precise point of time when the liability of a carrier ceases, ^^^ 

and is exchanged for that of a warehouseman, or of an ware- 

hoasemen. 

» See also EUiott y. Hall, 15 Q.B.D. 315 {ante, p. 58). 

^ As to injury inflicted at a joint station, see Tethutt v. Bristol d: 
Exeter By., L.R. 6 Q.B. 73 (post, p. 313). 

3 Mitchdl V. L. & T. By,, L.R. 10 Q.B. 256. See as to when the 
contract of carriage is at an end, Shepherd v. Bristol <& Exeter By., 
L.B. 3 Ex. 889, decided on special facts, Martin, B., dissenting from the 
decision of the two other judges who decided the case. 

* Lilley v. DoubUday, 7 Q.BJ). 510. 
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ordinary bailee for hire. The contract of the carrier 
extends, not only to carrying the goods, but also to deliver- 
ing them ; and he is entitled to a reasonable time in which 
t*> effect delivery. While this time is going on, he remains 
in the legal position of a carrier, because his contract as a 
carrier has not yet been fulfilled. But when the carrier is 
ready to deliver, and the delay in delivering arises from 
the consignees fault and not the carrier's, the contract 
of carriage is at an end, and the position of bailee 
becomes established. The consignee, also, has a reason- 
able time allowed him in which to take delivery, and 
until that time has elapsed, the liability of the carrier as 
a carrier continues. In both these cases the question of 
what is a reasonable time either to deliver, or to accept 
delivery, is a question of fact, which must be decided on 
the circumstances of the particular case. The consignee 
cannot, however, for his own convenience, lengthen the 
period of heavier liability upon the carrier as such, so as to 
continue to make him liable for any accident to the goods, 
WhcD beyond such reasonable period. This was discussed in a 
become ^^^® where goods were sent by carriers to a station, with the 

ware- direction " to be left till called for," and the question arose 

nonsemen * 

of goods how long the carriers, who had accepted these directions, 

leu tni where bound to keep the goods as carriers. There, again, 
called for/' the answer was, they must keep them a reasonable time, 
and when that has expired, they become bailees for hire, 
who are only responsible for acts of negligence. Two 
packages of goods were delivered, one to the Great Western 
Railway, and the other to the London and North-Western 
Railway, for carriage to the Wimbome station belonging to 
the former company. They were addressed to the plaintiff, 
who was a travelling draper, and whose address was un- 
known to the companies; and upon the packages was 
Mrritten " to be left till called for," One package arrived 
at the station on the 24th March, the other on the 25th, 
and they were placed in the station warehouse. On th^ 
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morning of the 27th, the goods up to then not having been 
called for, a fire accidentally occurred, the warehouse was 
burned down, and the goods were destroyed. There was 
here no obligation on the company to give notice of 
arrival, as there was no one to whom notice could bo 
given ; nor was there any undertaking by the company to 
forward the goods ; and it was held, that after the lapse 
of time since the arrival of the goods, the liability of the 
companies as common carriers had ceased, and they had 
become merely warehousemen. Consequently, the actions 
brought by the plaintiff were not maintainable, in the 
absence of any evidence of negligence on the defendants' 
pari^ 

If a person is a common carrier, we have seen that, by Liability 
a special contract, he may limit his liability ; and the effect niture. 
of such a contract was considered in a case of a furniture- remover 
remover in Scaife v. Warrant, L.R. 10 Ex. 358. There was special 
a special contract here upon lettera which passed between contract. 
the plaintiff and the defendant ; the latter undertaking to 
remove the plaintiff's furniture from Paignton to Plymouth, 
he " undertaking risk of breakages (if any) not exceeding 
£5 on any article." The van, with the furniture in it, was 
burnt, without any negligence on the defendant's part; 
and the plaintiff having brought an action against him 
for the loss, contended that the defendant was liable as a 
common carrier. It was held that the special contract 
showed that the parties intended to limit the defendant s 
liability to loss by breakage, or loss incurred by the 
defendant's negligence^ and excluded any question of 
liability as a common carrier. The defendant not having 
been guilty of any negligence, the plaintiff was, therefore, 
not entitled to recover damages for the loss he had sustained. 
The contract, it was held, did not exclude liability for any 
damage which might result from want of due care on the 
part of the defendant or his servants; but the effect 
» Chapman v. 0. W. By,, 5 Q.B.D. 278. 
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was, except as to this, to limit the defendant's liability to 

breakages only ; whereas it may probably have been the 

defendant's intention to increa^se, rather than to diminish. 

When a the plaintiflTs liability. There was also a question, which 

a*oorDmon ^^ ^*® unnecessary to decide, whether the defendant was a 

carrier, common carrier; some of the judges thinking he was not, 

as he only held himself out to carry under special contracts, 

and others preferring to leave the question untouched. 

In the Liver Alkali Co. v. Johnson, LR. 9 Ex. 338, 
the circumstances were such as to make the defendant 
a common carrier. In that case, the defendant was a 
barge-owner, and let out his vessels for the carriage of 
goods to any one who applied to him. Each voyage was 
made under a separate agreement, and a barge was only 
let to one person for the same voyage. He did not ply 
between any fixed termini, but the hirer in each case fixed 
the points of departure and of arrival. In cm action against 
him for not safely and securely carrying certain goods, it 
was held on this state of facts (Brett, J., dissenting), that 
the defendant had incurred the liability of a common 
carrier, and was liable ; though the goods were lost without 
negligence on his part But Brett, J., though he did not 
agree that the defendant was a common carrier, still held 
him liable ; as by custom, a shipowner who carries goods 
for hire in his ship, undertakes to carry them at his 
absolute risk, the act of Qod or of the king's enemies 
excepted ; unless he limits his liability by further excep- 
DiBtinc- tions contained in his agreement In Scaife*8 case the 
tion in judges who dealt with the question whether the defendant 
caJ.'* was a common carrier, considered the facts of that case 
differed importantly from those of the Liver Alkali case. 
In that case, the express agreement was taken by the Court 
to mean nothing more than that the barges did not go 
about plying for hire, but were waiting for hire by any 
one ; while in Scaife*s case, the mode of dealing, as stated 
in the defendant's advertisements, necessarily involved, it 
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was considered, a special contract in each case applicable to 
one journey only ; which was thought to constitute a very 
distinguishable ground. 

However, whether a shipowner be a common carrier or 
not, it has been held that in every contract for the convey- 
ance of merchandise by sea there is, in the absence of express 
provision to the contrary, an implied warranty by the 
shipowner that his vessel is seaworthy.^ But if damage 
occurs during the voyage through negligence of the crew, 
and is not due to any defect arising before the departure 
of the ship, shipowners would be protected under a special 
clause exempting them from liability for the negligence or 
default of their servants.^ 

1 Kopitoff V. WiUoUy I Q.B.D. 377 ; Sted v. State Line Steamship 
Co., 3 App. Cas. 72 ; Tattersall v. National Steamship Co,, 12 Q.B.D. 297. 

« The United Service, 8 P.D. 56 ; 9 P.D. 3. And see Price v. Union 
Lighterage Co. (ante, p. 261). 
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CHAPTER XXII. 

Negligence of railway companies (continued) — '^Invitation 

to alight" 

When The extreme difficulty of deciding when evidence pur- 

of Sct^°* porting to show negligence ought to be left to the jury 

ought and for them to deal with, and when this evidence ought to 

to le left ^^ withdrawn from their consideration ; or, in other words, 

to the whether there is any evidence of negligence to go to the 

jury, becomes nowhere more acute than in actions for 

negligence against railway companies. It is not only 

impossible to lay down any rule by which this question 

can be determined, but, sometimes, it also appears nearly 

as impossible to understand, why a question entirely of 

fact has been withdrai^n from the jury. The question 

whether a railway company have provided reasonable 

facilities to enable passengers safely to alight at a station, 

coupled with the further question whether, under the 

particular circumstances, the company have so acted as 

to induce a reasonable belief in the passenger's mind that 

he is intended by them to alight, is essentially a question 

of fact. But, imder the name of ** invitation to alight," 

it has almost been treated as a doctrine of law. 

Siner'a The first case on this point, we shall notice, is that 

^^1"ifl of Siner v. O.W. Ry., L.R. 4 Ex. 117, decided in 1869 ; 

it still a and it is to be observed that the accident for which the 

authority? plaintiff claimed damages, occurred in the daytime, and 

in full daylight. The plaintiff travelled from West Brom- 

wich to Rhyl, and arrived there in daylight. The train 

was too long for the platform, and the engine, with a 
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few of the front caniages, overshot it. The only way 
of alighting at that place was either by jumping from the 
step to the ground, a distance of three feet, or by making 
use of the narrow footboard running underneath the step, 
halfway between the step and the ground. The latter 
mode would have necessitated clambering out sideways, 
instead of stepping down in front in the usual way. 
Upon drawing up in this way at Rhyl, passengers were 
not warned to keep their seats, and it was proved that 
there were no porters on the platform. The plaintiff and 
her husband swore that the place was awkward and 
dangerous for descending. They waited some time after 
the train came to a standstill ; and after seeing others get 
down, the plaintiff's husband got down, and then the 
plaintiff (with her husband's assistance) jumped down, 
and strained her knee in doing so. The train was not 
backed, and after stopping at Rhyl, proceeded at once 
on its onward journey to Bangor. 

The learned judge who tried the case (Keating, J.) 
held that there was evidence to go to the jury, that the 
defendants intended passengers in the carriages beyond 
the platform to get out at that place. He told the jury, 
that the defendants were bound to provide reasonable and 
proper means for passengers to alight, and he asked them 
whether the defendants had done so, and whether under 
all the circumstances it was a reasonable and proper thing 
for the plaintiff to have got out of the carriage as she did. 
They found a verdict for the plaintiff; and a rule was 
obtained to enter a non-suit, on the ground that there 
was no evidence of negligence to go to the jury ; or for 
a new trial, on the ground that the verdict was against 
the weight of evidence. This rule was argued before the 
Court of Exchequer,^ and it was held by all the judges, 
except Kelly, C.B., that there was no evidence to go to 
the jury of negligence in the defendants ; and that the 
» L.R. 3 Ex. 150. 
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accident was entirely the result of the plaintiffs own acts. 
In examining the judgments, it is difficult to avoid the 
conclusion, that the decision that there was no evidence 
to go to the jury, took away from the jury the determina- 
tion of every question of fact which it is generally under- 
stood to be the province of the jury to decide. A decision 
that the verdict was against the weight of evidence would 
have been a different matter; but to hold that there was 
no evidence whatever of negligence, so as to raise any 
question which could be put before the jury, does certainly 
make it appear that the judges usurped the province of 
the jury, and made themselves the judges of the facts. 
The Let us examine these judgments. The judges held that 

examined. *'^® place was not dangerous. " The witnesses say it was 
dangerous, but they are not experts," said Bramwell, B. On 
the question whether the place was dangerous, the witnesses 
having deposed that it was, and the description of the means 
of alighting provided being before them, how can there be 
no evidence on this point to go to the jury ? And how 
could the fact that the witnesses were not experts, not merely 
affect the value of their evidence, but destroy it so entirely 
as to wipe it out altogether ? What sort of experts ought 
they to have been, to have given proper weight to their 
testimony? Expert railway travellers, expert assessors 
of what is or what is not dangerous, or expert scientific 
persons ? But there was no contrary evidence, " expert " 
or otherwise. It seems a strong proposition to say that, 
in the absence of any contrary evidence, evidence based 
upon facts open to the observation of a witness, even 
though it partakes of the nature of an opinion, is to be 
utterly rejected because he is not " an expert." But the 
learned judges also discussed the case on the assumption 
that the place was dangerous. '^ On the assumption that 
the place was dangerous, it is suggested that they (the 
defendants) should have had some one in attendance to 
warn the passengers not to descend. But why so ?" asked 
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Piggott, B. Certainly, if a passenger was not told or 
invited to descend at the dangerous place, there would be 
no necessity to warn him of the danger. But the question 
whether the company had so acted as to induce the 
reasonable belief in the passenger's mind that he was 
invited to descend at the dangerous place, was one for the 
jury, and we shall see in a moment what that evidence was. 
If, however, the company had so acted, one might indeed 
ask, why should they not take reasonable precautions to 
protect the passenger by warning him, or otherwise guard- 
ing him against the danger? How can it be said that 
if the company, in bringing me to my destination, ask me to 
alight at a dangerous place, there is no duty on them to 
make reasonable provisions for my doing so safely ? The 
argument of Bramwell, B., also on the assumption that 
danger existed, and that the company had not performed 
their duty of providing a fit and proper place for alighting, 
appears to exclude the uncontradicted evidence that there 
was no servant of the defendants to whom the plaintiff 
could have made a request to back the carriage. " Where 
is the evidence,'* he asked, " that the plaintiff ever made 
any request to the defendants to put back into the station, 
or, if time had been given them, they would not have done 
so?" He then proceeded to infer that the passengers 
" scrambled out " without waiting for any notice to descend. 
To tell the plaintiff that she must ask some one to put 
back into the station, when the evidence was that there 
was no one there to ask, appears to be somewhat 
irresponsible; and to ''infer" that the plaintiff '^ scrambled 
out," when the evidence was that she only alighted after 
seeing other passengers descend, and after she had waited 
some time after the train had come to a standstill, would 
appear to be drawing an inference not warranted by the 
facts. Kelly, C.B., the dissentient judge, also pointed out 
as to this, that so far from it being the plaintiff's duty 
to ask the defendants to back the train, it was their duty 
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to do so if there was any danger (which Bramwell, B., was 
assuming there was), and to give the passengers notice 
not to descend. 

As to whether what took place amounted to an invi- 
tation to alight, that must be a question for the jury in 
each particular case; and on that point, Kelly, C.B., ex- 
pressed himself as follows: ''That raises the question 
whether, if the company stop their trains at a station, and 
no intimation is given that the passengers are to keep their 
seats, it is not in fact an invitation to them to get out. If 
there were any doubt on that point, the evidence in the 
present case shows clearly that it was the intention of the 
company, and part of their arrangements, that passengers 
in that part of the train which overshot the platform should 
there and then alight. After the train had once stopped, 
it never backed or moved until it started for Bangor. Not 
only, therefore, was there evidence for the jury, but no jury- 
could doubt that all passengers in those carriages . . . were 
intended to get out there and then ; but if there was any 
doubt on this part of the case, the question was left to the 
jury, and they have found for the plaintiffs." 

Kelly, C.B., also expressed the view, which was adopted 
by the judges in the Exchequer Chamber, that a railway 
company are not entitled to expose a passenger to the 
necessity of choosing between the two alternatives, either 
of getting out, taking his chance of danger ; or to be taken 
on past his destination to another station. Subject, however, 
to this, that if the danger is obvious, the passenger is not 
entitled to choose an obvious and certainly dangerous 
alternative. "Yet when he is called upon to choose be- 
tween two evils to which the neglect of the company 
has exposed him, and one of which presents some degree 
of danger, but not such as he may not without impru- 
dence encounter, if in consequence of his adopting that 
alternative he suffers any injury, that injury is the proper 
subject of an action against the company." Bramwell, B., 



Digitized by VjOOQIC 



''INVITATION TO ALlQUTr 289 

was, however, of opinion that if the place was dangerous, 
the plaintiff should have stayed in the carriage. But the 
Court came to the conclusion that the accident arose entirely 
from the plaintiff's own act in jumping down from the 
carriage ; and in this they were supported by the Exchequer 
Chamber, there again being one dissentient judge — Keating, 
J. — who, as the judge who had presided at the trial, had 
seen and heard the witnesses. It is certainly curioas that 
the judges who formed the majority in the Exchequer 
Chamber also insisted that the plaintiff should have re- 
quested the defendants to back the train, when there 
was, according to the evidence, no opportunity afforded 
her of making such request to any one. Hannen, J., 
said: "I think juries take an exaggerated view of the 
duties of railway companies. The companies have done 
so much for the comfort and convenience of travellers, 
that it is now made the subject of complaint if the highest 
degree of luxurious care is not attained in all their arrange- 
ments." This remark was made in 1869, and appears to- 
day to be rather time-worn. But he went on to say that 
platforms were then so usual, that he had no doubt that it 
would be negligence to bring a train to a stop in such cir- 
cumstances as would lead a person to expect that there was 
a platform. Here, perhaps, lies the real ground of the 
decision, in that you cannot be led into thinking there is a 
platform, when you can clearly see for yourself that there 
is none. " But if it is daylight, and the passenger can see 
that there is no platform, then he must inquire whether 
there are not other means of alighting." She could not 
inquire when there was no one to inquire from. But the 
judge thought that the means provided by the footboard 
for alighting were reasonable means ; " and I think it lay 
upon the plaintiff to show more special reason why it was 
dangerous or impossible to use the footboard, so as to make 
it negligent on the part of the company not to provide 
some other means of alighting." 

u 
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It might, perhaps, be urged that in accepting the 
evidence that the mode of alighting provided in this 
instance was a dangerous one, the jury had acted against 
the weight of the evidence the circumstances afforded; 
though it was shown to be an unusual mode, and less 
convenient than that commonly afforded. Can it, how- 
ever, be said that there was no evidence upon which they 
could arrive at the conclusion that it was dangerous? 
"If, by the accident of excessive length, a train over- 
shoots a station," said Keating, J., " the railway company 
should take some precautions either to ensure facilities to 
the passengers to alight, or else to inform them that after 
an interval the train will back into the station. In this 
case the company did neither the one nor the other. There 
were no special facilities afforded, and no notice that any 
change of position was intended. This being so, the plain- 
tiff, after in vain looking for a porter, and finding the time 
was running on, and that some of their fellow-passengers 
had descended safely, resolved to follow their example." 

The fact that other passengers had been allowed to 
descend, and had done so safely, may have induced the 
plaintiff to believe that it was also safe for her to descend 
there; but whether the place was dangerous or not, the 
majority of the judges, as already observed, came to the 
conclusion that the accident was the plaintiff's own fault. 
The evidence was that she got out carefully ; and the fact 
that others had safely descended at the same place, while 
giving weight to the contention that she may herself have 
been careless, could hardly be said to operate so cis to with- 
draw from the jury's consideration the question of fact, 
whether she had entirely brought the accident upon herself 
by her own want of care. 

Siner*8 case, however, on the whole, shows that it is the 
duty of a railway company to provide reasonable accommo- 
dation to enable their passengers to alight safely ; a pro- 
position more firmly laid down in subsequent cases. 
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Cockle V. S.E. Ry., L.R 7 C.P. 321, which occurred in Cockle's 
1872, presents the case of an accident of this kind happening *^^*^' 
at night, and in the dark. The plaintiff arrived at his 
destination one night, and when the train drew up at his 
station, the carriage in which he rode was opposite to a 
part of the platform which receded from the rails, and was 
about four feet from the carriage. His was the only 
carriage which was not drawn up flush with the platform, 
and the whole train might have been so drawn up. The 
night was very dark, and the place where his carriage 
stopped was not lighted, though the other parts of the 
station were well lighted. There was no express invitation 
to alight ; but the train had been brought to a final stand- 
still, and did not move on again imtil it started on its 
onward journey. No warning was given to the plaintiff 
by any of the company's servants that the platform was 
not close to his carriage, or that he must be careful in 
alighting. What happened under these circumstances was, 
that the plaintiff opened the door of the carriage and, in 
stepping out, fell into the space between the carriage and 
the platform, and injured himself. At the trial the jury 
found a verdict for the plaintiff; and leave was reserved to 
the defendants to move to enter a non-suit, on the ground 
that there was no evidence to go to the jury. The rule was 
argued before the Court of Common Pleas,^ with the result 
that the judges were equally divided. Keating, J., thought 
himself bound by previous decisions to hold that there was 
no invitation to alight ; and, further, he thought that there 
was no evidence that the construction of the platform was 
improper; and Montague Smith, J., also held that there 
was no invitation to alight ; and also that the plaintiff was 
precluded from recovering, because she had contributed to 
the accident by her own negligence ; because, as there was 
no invitation to alight, she alighted at her own risk, and 
imprudently. Brett, J., and Bovill, C.J., took a contrary 
> L.R. 5 C.P. 457. 
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view; the former learned judge holding that it was im- 
possible to say there was no evidence to go to the jury, 
either that the defendants had been negligent, or that the 
plaintiff had not been. Bovill, C. J., discussed the question. 
What is an invitation to alight ? and his remarks are in- 
structive. *' In some cases," he said, " the question has 
been raised as a question of law, whether the calling out of 
the name of a station amounts to an invitation to the 
passengers to alight; but it seems to me that it may or 
may not amount to such an invitation according to the 
time at which it takes place, the position of the train, and 
the nature of the station ; if the name is called out while 
the train is in motion, that clearly does not amount to an 
invitation to alight; if the train has been brought to a 
standstill, and the porters pass from carriage to carriage, 
calling out the name of the station, that might be an invi- 
tation to the passenger to get out I think it should be 
decided by a jury to which class each case belongs, taking 
into consideration all the facts connected with it. In the 
same way, I think there may be circumstances under which 
the mere stopping of the train may amount to an invitation 
to the passenger to alight, while there are other cases in 
which it would not." Then, after giving illustrations of 
both of these cases, such as a train stopping at a station 
or terminus, and stopping not at a station, he proceeds to 
ask, with reference to whether the facts indicate an invita- 
tion to alight : " Who is to determine whether it does so or 
not ? It seems to me it must be determined by the jury. . . . 
I think the jury are the right persons to judge. In short, 
it seems to me impossible to say, as a matter of law, that 
either the stopping of a train, or the calling out the name 
of the station, may not be an invitation to alight." 

The case came, on appeal by the defendants, before the 
Exchequer Chamber, and it was held by that Court that 
the plaintiff's verdict could not be disturbed ; and it was also 
held, that bringing up a train to a final standstill, for the 
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purpose of passengers' alighting, amounts to an invitation 
to alight; at all events, aiter such a time has elapsed that 
the passenger may reasonably infer that it is intended 
that he should get out if he wished to alight at that 
station. It was also held, that bringing up a carriage to a 
place at which it is unsafe for a passenger to alight, under 
circumstances which warrant him in believing that it is 
intended he shall get out, and that he may, therefore, do 
so with safety, without any warning of his danger, amounts 
to negligence on the part of the company, for which, at 
least in the absence of contributory negligence by the 
passenger, an action may be maintained. 

It was in this case considered to be a proper question 
for the jury, whether the place at which the carriage drew 
up, was or was not dangerous for the purpose of alighting. 
But it is to be noted that in this case the danger was neither 
visible nor apparent ; the place was dark, and the plaintiflE" 
was by the conduct of the company induced to believe that 
he would be able safely to step out directly on to the 
platform, when as a matter of fact there was no platform 
within some feet of his carriage. In the course of the 
judgment of the Court, which was delivered by Cockbum, 
C. J., he referred to the decision in the case of Praeger v. 
Bristol & Exeter By., reported in 24 L.T. {n.s.) 105, to 
which he was a party, and cited passages from his judg- 
ment in that case. With regard to a passenger hemg SiMr's 
placed in a position of danger which is apparent to him, a weakened 
point directly bearing on Siner'a case, he said as follows : ^^x^^^'f 
" I agree that if it be daylight, a man being bound to use Ck)ckburB, 
his eyesight, if the passenger sees that the carriage is not ^y the'^ 
in the ordinary position with reference to the platform, he decUion 
must not complain if, there being no actual danger, he has case (poet, 
to use a little more care than usual in getting out If the P- 2^^)- 
position be such that there is some extraordinary difficulty 
or danger, he must consider what he will do. He may 
call to the servants of the company to bring the carriage 
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into its proper position ; but there may be circumstances in 
which it is impossible to make such an application, or he 
may have no opportunity of making it" — ^which the 
evidence showed was the case in 8iner*8 case — "or the 
application may be refused. Under svjch drcumataTices 
as these, I am far from saying that he might not have a 
right of action if he suffered injury while so alighting** 
As the judgment in CockWs case, which contained this 
extract, was the judgment of four other judges as well as 
that of Cockbum, C.J., it cannot but be, that that expres- 
sion of opinion must carry considerable weight, if SiTier's 
case has ever to be authoritatively reviewed. But the 
authority of Siner*s case was more particularly assailed 
by the decision in Bobson v. N.E. By., 2 Q.B.D. 85 (post, 
p. 299). 
UeiiamlVi In the same year (1872) another case came up for 
inflation ^^^^^ion where the facts were of a different kind, for the 
to alight train had not actually come to a standstill when the 
tra^not accident happened to the plaintiff; but the question whether 
a^t'"^ what happened amounted to an invitation to alight, was 
Plaintiff there treated as a question of fact. This was the case of 
Mieve by ^^^^'^^^ V. L. & N.W. By., 26 L.T. {n.s.) 557. The plain- 
the action tiff was an elderly lady, who arrived by the defendants' 
oompany'B railway at Huddersfield one evening in June about 8 p.m. 
^rT^h* ^^ arrival at the station, several porters ran up to the 
wnsthen train before it stopped, and threw open the doors, and 
to alight. ^a,lled out, " AU out for Huddersfield." There was great 
confusion at the station, and many people were crowding 
up to get into the train. The plaintiff, thinking the train 
had come to a stand, began to get out, and placed one foot 
on the step of the carriage. When she was in this position, 
the brake, which had been applied to stop the train, was 
suddenly taken off. The effect was to increase the speed 
of the train, and the plaintiff fell off the step on to the 
platform, and broke her leg. The County Court judge put 
specific questions to the jury, who returned a verdict for 
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the plaintiff. It was reviewed by Martin and Piggott, BB., 
the appellants contending that there was no evidence of 
negligence on their part. It was held that there was ample 
evidence of negligenca Here the question, what was 
intended by the company's servants opening the doors and 
calling out, "All out for Huddersfield," was treated as a 
question of fact for the jury ; and it was a reasonable con- 
clusion that it constituted a direct intimation to the 
passengers that they were then to alight. Moreover, the 
sudden taking off of the brake while the plaintiff was 
getting out, so that the speed of the train was increased, 
was thought by the judges to be in itself an act of neg- 
ligence. The acts of the company's servants induced the 
belief, which the jury were entitled to say was a reasonable 
one, that passengers were there and then intended to 
alight. 

Another case (decided in 1873) was a peculiar one ; but in Lewis » 
the course of it, the judges held clearly that the mere calling ^^' 
out of the name of a station is not in itself an invitation to 
alight; there must be something more — a reasonable belief,in- 
duced by the acts of the company, that the train had come to 
a final standstill This was the case of Levds v. L, db CD. 
By,, L.R 9 Q.B. 66. The plaintiff was a woman well 
acquainted with the Bromley station, at which she arrived 
by the defendants' railway one October evening after 7 p.m. 
On entering the station, its name was called out by the 
porters, and the carriage in which she was, overshot the 
platform, waited in that position only for a few seconds, 
and then backed to the platform. In the interval, the 
plaintiff was in the act of getting out of the carriage, when 
the jerk caused by the train moving back caused her to 
fall, and she was injured. She was not successful in main- 
taining her action. The conclusion arrived at by the 
County Court judge who tried the case was, that there was 
no evidence of negligence by the defendants. On appeal 
to the Court of Queen's Bench, this judgment was upheld. 
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the inference from the facts being, that she was not induced 
by anything the company had done, to believe that she 
might descend when she did ; but on the contrary, with 
her knowledge of the station, she must have known that 
it was not intended that she should get out at the place 
where her carriage stopped ; and that the train would be 
backed to the platform, as in fact it was only a few seconds 
after it had first stopped. The case was one of very special 
facts, and has no great importance, except for the expres- 
sion of opinion as to the efiTect of calling out the name of a 
station, which has already been noticed. 
Bridget' Then Came Bridges v. North London By., decided in 

co^a^howB ^jj^ House of Lords in 1874, in which, after having heard 
able the unanimous opinion of five judges who were called upon 

of opinion to advise the House, a unanimous decision was arrived at 
thcT"^"* upon a question which, in the Courts below, had developed 
jadges. a remarkable difference of opinion amongst the judges. 
The facts The facts were as follows : Mr. Bridges was one winter's 
^^® night in a train which arrived at Highbury station, which 
was his destination. He was in the last carriage of the 
train. The train only partially went up to the main 
platform, leaving the last two carriages in a tunnel which 
was not lighted and was full of steam. Opposite the last 
carriage within the tunnel, was a mass of hard rubbish 
lying by the side of the rails ; opposite the last carriage 
but one, there was also a narrow platform. The name of 
the station was called out, and the train came to a stand- 
still, and remained stationary for a considerable time. Mr. 
Bridges got out, fell, and received injuries from which he 
died. After he had descended, "Keep your seats" was 
called out, and the train moved up. Blackburn, J., who 
tried the case, directed a non-suit, holding that there was 
no evidence of negligence ; a decision of law which evoked 
so strong an expression of dissent by the jury, that he 
took their finding as to the amount of damages, on the 
assumption that there ought to be a verdict for the 
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plaintiff. The course of the proceedings shows how little, 
up to this time, the question as to negligence arising from 
an invitation to alight had been generally understood by 
the judges. Upon the non-suit, directed by Blackburn, J., 
coming before the Court of Queen's Bench to be reviewed, 
four judges upheld the non-suit, although one of them 
expressed doubts about it. When it came before the 
Exchequer Chamber, four judges thought the non-suit 
was right, and that there was no evidence to go to the 
jury ; and three disagreed with that view. The House of 
Lords, however, following the imanimous opinion of the 
five judges consulted, were unanimous in holding that 
there was evidence to go to the jury, and that the non-suit 
therefore was wrong, and they had no doubt about it. " The 
train having stopped a sufficient length of time to enable 
these two passengers to get out, and it not having been 
established in any way that the cry ' Keep your seats * 
was made before these passengers got out, I say, in this state 
of circumstances, I think it would be very strong to say 
that there was not evidence to go to the jury in this case." 
So said Lord Hatherley ; and it may be remarked that to 
say a statement is " very strong," means that it is very 
wrong; it is a judge's euphemism. The Lord Chancellor 
(Lord Cairns) declined to lay down any positive rule of 
law as to what the effect may be of calling out the name 
of a station, and adopted a similar line of reasoning to that 
of Bovill, C.J., in Cocky 8 case {ante, p. 291), and of the 
Court in Lewis's case {ante, p. 295). Lord Hatherley con- 
curred in these observations of the Lord Chancellor, and 
added: "I cannot help' observing, that when the name of 
a station has been called out, accompanied by a stoppage, 
and a considerable interval has elapsed, there is a certain 
amount of evidence to go to the jury to authorize the 
finding of a verdict for the plaintiff, unless some explana- 
tion could be given of the facts by the defendants, 
instead of their merely submitting that the plaintiff had 
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not produced sufficient evidence to call upon them for a 
defence." 

So greatly had the idea gained ground that this 
essential question of fact was a question of law, that 
Bridges' case was misunderstood by the judges (as is 
pointed out, ante, p. 135), as laying down that whether 
negligence can be inferred from the facts, is itself a question 
of fact, and not one of law ; a misapprehension which was 
corrected in Jackson v. Metropolitan My., 3 App. Cas. 193 
(post, p. 304). 

But Bridges* case made it evident that in these kind 
of cases, and upon similar facts, it should be left to the 
jury to say whether a passenger had acted reasonably, 
rather than to allow the judge to decide that question ; 
and the difference in the two distinct views hitherto 
adopted by the judges; one set thinking that these cases 
should be withdrawn from a jury, and the other set, that 
the jury was the fitting tribunal to decide them, was 
terminated in favour of the latter view. But, none the 
less, the rule that it is for the judge to say whether there 
is reasonable evidence of negligence for the jury to take 
into consideration, has in no way been weakened. 
Weiier's The caso of WeUer v. L.B. <k B.C. By., L.R. 9 C.P. 126, 

decided also in 1874, but before the judgment of the House 
of Lords in Bridges* case, was a very similar case to the 
last. It was night, the name of the station had been called 
out, the train was brought to a standstill, and the carriage 
in which the plaintiff was had overshot the platform. 
There was no light near the spot, and no warning was 
given, nor was there anything to indicate that the train 
would be backed on to the platform. The plaintiff, having 
heard carriage doors opening and shutting, and having 
seen other people get out, himself descended, fell, and was 
injured. Under these circumstances, Bovill, C.J., who tried 
the case, directed a non-suit to be entered, on the ground 
that there was no evidence of negligence by the defendants 



ca$e. 
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to go to the jury. This decision came up for review before 
Brett, Denman, and Honyman, JJ., who unanimously 
reversed this decision, and held that there wa,s evidence 
for the jury, both of negligence on the defendants* part, 
and of the absence of contributory negligence on the 
plaintiffs part. Brett, J., who was one of the judges 
whose opinion was taken by the House of Lords in 
Bridges' case, said : " To call out the name of a station 
before the train has come to a standstill, is no evidence of Thore 
negligence on the part of the company. I also agree that Something 
merely overshooting the platform is not negligence. . But, «»«J? ^^^^ 
if the porter has called out the name of the station, and oat the 
the engine-driver has overshot the platform, and the train J^^^^on 
has come to a standstill, the company's servants are guilty and over- 
of negligence if they do not warn passengers not to alight. the*plaf- 
At all events, the lury may from these facts infer negli- ^^^}^ , 

,.0. ^1 . ^1 . t OODBtltUte 

gence. So, too, under these circumstances, the jury, he negU- 
thought, might properly say that a passenger showed no g®"^^ 
want of reasonable care if he got out of the carriage. The company, 
judges had no diflBculty in distinguishing the facts of 
this case from the peculiar circumstances of Lewis's case 
{ante, p. 295). 

Bobson V. N.E. By., 2 Q.B.D. 85, was a case which in Bob on'ts 
its facts presented no real distinction from the facts in ^jjei-o tj^c 
SincT^s case. A train drew up at a small station on the plaintiff 
defendants' line, with the engine and part of one of the upon facts 
carriages beyond the platform. The plaintiff, a woman, Jj^j^! 
was in that carriage. She had a parcel in one of her guishabio 
hands, and her right hand was free when, on the train ^siner'T 
stopping, she opened the carriage door and stood on the ««•«• 
step of the carriage. There she waited some time for 
assistance. There was only a station-master at the station, 
and she saw him taking out and putting luggage into the 
van. Finding that no one came to assist her, and fearing 
that the train would move on, she tried to alight by getting 
on to the footboard, and in doing so fell, and injured 
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herself. The judge who tried the case (Archibald, J.) non- 
suited her, on the ground that there was no evidence of 
the defendants' negligence. This was before the judgment 
of the House of Lords in Bridges* case. A rule was 
obtained and was argued, after Bridges* case in the House 
of Lords, before Blackburn and Field, JJ., who set aside 
the non-suit, and directed a verdict to be entered for the 
plaintiff. This decision came up for review by the Court 
of Appeal before Coleridge, C.J., Mellish and Brett, L.JJ., 
and the judgment of the Court below was affirmed. This 
was a case, as Sitter's was, where such danger as there was, 
was open and visible. Coleridge, C.J., and Mellish, L.J., 
distinguished Siner's case on grounds which need not be 
referred to, as they hardly go to substantiate any real 
distinction. Brett, L.J., however, did not attempt to do 
so, and delivered himself as follows : ** It appears to me 
that the judgment of the House of Lords in Bridges* case 
puts an end to a long controversy, not as to the law, but 
as to the mode of dealing with these cases. Some of the 
judges eeem to have been of opinion that these cases 
should as much as possible be withdrawn from the jury, 
and that the Court ought to say what was reasonable for 
a passenger to do. The House of Lords held, that as 
the carrying of railway passengers was conduct in the 
ordinary affairs of life, the jury was the proper tribunal 
to decide. Siner*s case was decided in the heat of the 
controversy, and without saying that it ought to be over- 
ruled, I may say that it was decided by judges who thought 
that these cases ought to be left to the judge, and not to the 
jury. The House of Lords has decided that they are to 
be left to the jury, and the judgment of the Queen's Bench 
in this case is put on this ground, that the passenger 
did remain so long that she might reasonably suppose that 
if she did not get down she would be carried on, and, unless 
there was danger to her life, she was justified in getting 
down. The jury were entitled to say whether on such 
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facts there was negligence on the part of the company." ^ 
It will be seen that the jury in Siners case had found a 
very similar state of facts, but that the majority of the judges 
in that case rejected this finding, and themselves found the 
facts differently. Where Sinera case is distinguished, it 
is upon the facts as found, not by the jury, but by the 
judges, who, upon evidence very similar to that of Rdbson'a 
case, arrived at conclusions of fact opposite to those which 
were held to be reasonably justifiable in liobson's case. 

A case which was decided in the Court of Appeal in ^ow'« 
1876, very shortly after the decision in Bobson's case, intro- ^Jhwe 
duced a fresh point of fact. This was the case of Rose v. plftii»*iff 

BUOCOGQQQ 

N.E. Ry., 2 Ex. D. 248. The facts were very similar to though 
those of Robson's case ; but there was the additional cir- y^^ 
cumstance that, on the train overshooting the platform, seats" 
the porters called out " Keep your seats." The plaintiff, caUed out, 
however, and those in the carriage with her, did not hear ^^ich, 
this. And, moreover, as the train was not in fact backed, die did * 
to have kept one's seat would only have resulted in the ^^^ **®*'* 
passengers being carried on to the next station. Here, the 
judges of the Exchequer Division held that there was no 
negligence on the defendants' part. This decision was 
overruled by the Court of Appeal, on the ground that, 
having overshot the platform, it was the duty of the com- 
pany to do something to ensure the safety of those who 
were in the carriages which were beyond the platform. 
Here nothing was done ; the train was not backed ; the 
passengers were not assisted ; and the company had not 
performed the duty imposed upon them. It was also said 
that RobsorCs case more than covered this case. Still, it 
must always be remembered that in this class of case, 
each particular one depends upon its own circumstances. 

The case of Fovlkes v. Metropolitan District Ry.,Fotake*$ 
5 C.P.D. 157, which has been referred to on another pohit ^[J||y^J^® 

^ See also the remarks of Fry, L.J., in Simkin's case^ 21 Q.6.D. 
at p. 460 {ante, p. 7). 
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(ante, p. 65), shows also that it is the duty of a railway 
company, when they have accepted some one as a passenger, 
not only to carry him safely, but also to provide safe 
means for his alighting on arrival at hb station; and 
where an accident was sustained, by reason of the carriage 
in which the plaintiff was travelling being unsuited to the 
platform of the station at which he alighted, he was held 
entitled to recover damages from the company for an 
injury he thereby sustained. 

Two clear intimations as to the province of the judge, 
and of the jury, have been stated by the House of Lords. 
One, that whether there is reasonable evidence to be left to 
the jury of negligence is a question for the judge ; while it 
is for the jury to say whether, and how far, the evidence 
is to be believed.^ It is obvious that the judge, in deter- 
mining that question, must often come into conflict with 
the opinions taken by other judges of the same facts, as 
may be sufficiently seen from the cases we have been 
reviewing. 

The other direction is, that where there is conflicting 
evidence on a question of fact, whatever the judge's opinion 
may be of the value of that evidence, he must leave it to 
the jury for their decision.^ 

When it is considered that the judge, in determining 
whether there is reasonable evidence of negligence, has, 
while applying the niles of law, also to deal with questions 
of fact, or perhaps, more precisely, to consider as a fact 
what reasonable inferences of fact may be dravm firom 
the evidence, it cannot be considered remarkable that 
the striking differences of opinion arise which are mani- 
fested in the cases we have been considering. Facts, and 
the deductions to be made from them, constantly strike 
different minds in different ways. The point of view, or, 

> Jackson v. Metropolitan Ry^ 3 App. Cas. 193 {post^ p. 3(M). 
2 Dublin, Wicklouf, etc., Ry. v. Slaitery, 3 App. Cas. 1156 (onfe, 
p. 137). 



Digitized by VjOOQIC 



THE CONSIDERATION OF FACTS. 303 

as Bretty L.J., seemed to consider, even the particular 
school of thought to which a judge belongs, must inevitably 
affect his appreciation of the trend of facts, just as his 
view must also be coloured by his conception of the 
applicability of the rule of law he is called upon to apply. 
The extreme difficulty of drawing a distinct line between 
circumstances where negligence may be inferred, which is 
all that concerns the judge; and circumstances where 
negligence ought to be inferred, which concerns the jury 
alone, great as it is in itseli^ is enhanced unconsciously by 
the habit of mind, so to speak, of the judga In deter- 
mining whether negligence may be reasonably inferred 
from the facts in evidence before him, the judge has to 
place himself in the position, neither more nor less, of a 
reasonable man ; and the circumstances are infinite where 
reasonable men may reasonably come to precisely opposite 
conclusions. No fixed and definite rule can be applied 
so as to make only one decision possible to a reasonable 
man on a given state of facts ; and finality is only reached 
when we come to the House of Lords ; and that is, because 
by the machinery of our legal system we cannot go any 
further. 
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Liabilities and duties of railway companies fwrth^r 
considered — Overcrowding — Care of the company's 
premises — Passengers travelling ** at own risk" — 
Goods carried *' at owner's risk'* — Fire hy sparks 
from engines. 

It has already been pointed out that Wakdin's case (ante, 
p. 104) is an illustration of the sufliciently obvious rule, 
that the injury complained of must be connected with 
the alleged act of negligence, in order to make an action 
sustainable. In that case, from the nature of the circum- 
stances, no evidence was available to connect the accident 
with any definite act of negligence; the only evidence 
leaving it a matter of speculation whether there was 
negligence or not; but the application of this rule to 
available facts, obvious as its operation would appear to 
be, is not without difficulty. The facts of Jackson v. 
Metropolitan By. (ante, p. 302) show this. The plaintiff's 
carriage was full, and remained so when they pulled up 
at Gower Street station. There, three persons forced 
themselves in, there being a great demand for seats, and 
were obliged to stand up in the carriage. At the Portland 
Boad station there was again a great rush of passengers, 
and the door of the plaintiff's carriage was opened by 
some one, who, seeing it full, shut the door. Then other 
persons came up, opened the door, and tried to get into 
the carriage. The plaintiff rose from his seat to prevent 
them. While he was standing up with his hands and 
arms extended, the train moved on, a porter turned away 
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the persons who were trymg to get in, and hastily shut 
the door. The plaintiff feeling that the train was moving 
on, had placed his hand on the lintel of the door to save 
himself from falling ; and it was just at that moment that 
the porter slammed the door, and the plaintiff^s thumb 
was caught in it and crushed. The plaintiff brought his 
action for damages against the company, basing his claim 
on their negligence in not having an adequate staff to 
deal with the crowd of passengers, and on the ''slamming" 
of the door by the porter. It was contended that the 
injury to the plaintiff was the natural result of all the 
combined circumstances. There was no evidence that 
any complaint had been made to the officials either at 
Gower Street or at Portland Road. Brett, J., who tried 
the case (in 1873), held that there was evidence of negli- 
gence to go to the jury, and they found a verdict for the 
plaintiff. A rule was obtained to set aside the verdict, 
which was discharged by the Court of Common Pleas; 
Coleridge, C. J., Brett, J., and Grove, J., holding that, though 
taken singly, the several circumstances might not have 
been sufficient to charge the defendants with negligence, 
yet together they showed a careless and improper mode 
of conducting the business of the company, from which the 
jury might fairly find them guilty of negligence which 
conduced to the injury. On appeal to the Court of 
Appeal, the judges were equally divided, and the judgment 
of the Court below accordingly stood affirmed. On coming 
before the House of Lords, this judgment was unanimously 
reversed. It was pointed out by the Lord Chancellor (Lord 
Cairns) that, though there was negligence in the company in 
allowing too many passengers to get in at Gower Street, and 
possibly also in not removing the three extra passengers 
at Portland Road; yet this negligence did not connect 
itself with the accident which actually occurred. There 
was no evidence given to show that, on leaving Portland 
Road, the overcrowding had any effect on the plaintiff's 

X 
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movements, so as to make him less master of his move- 
ments than otherwise he would have been when he stood 
up, or when he fell forward; and there was nothing 
to show that the overcrowding produced, or was in any- 
way connected with, the fact that the plaintiff got his 
thumb caught in the door — there being nothing improper 
in the shutting of the door by the porter. This case was 
no doubt a difficult one, but it shows very clearly that the 
mere fact of negligence having occurred, and of an accident 
having happened, cannot support an action, unless the 
accident can properly be attributed to that act of negli- 
gence as the cause which produced it. It also shows 
the difficulty that may be experienced in applying that 
rule to the facts of a case. The opinions of the judges 
below may have been based on the view that, as it was 
negligence to allow the overcrowding, and as it was the 
duty of the company themselves to see that there was 
no overcrowding, what the plaintiff did, was only in 
furtherance of an act which it was the duty of the com- 
pany towards the plaintiff to have themselves performed 
for him ; and that meeting with an accident, in the course 
of doing what the defendants ought to have done, his 
injury was sufficiently connected with their negligence 
to give him a good cause of action. But the evidence 
showed, that the attempt made by other persons at Port- 
land Street to get into the plaintiffs already overcrowded 
carriage, was in fact frustrated by the porter who pushed 
the persons away; and therefore, even in this view, the 
plaintiff was premature in the action he took, and the 
defendants' negligence did not make it necessary for him 
to act as he had done. And the fact that three other 
persons were standing up in his carriage unable to find 
seats, though it may have been negligence to permit them 
to remain there, did not in any way conduce to the 
plaintiff's getting his thumb crushed in the door.^ When 
^ For other cases where a plaintiff's fiogers were crushed, both on 
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a passenger who is seated in a railway carriage in 
the course of a journey, not in the exA of entering the 
train, nor of alighting from it, gets his fingers crushed 
owing to the shutting of the carriage door by a railway 
servant on the platform, this does not form any evidence 
of negligence on the part of the company. There is no 
duty cast upon the servants of the company to give 
warning of the shutting of the carriage doors to a 
passenger so situated.^ Where, however, the door of the 
railway carriage is closed by the servants of the company 
as a person is entering the carriage, and his fingers are 
crushed, this is negligence sufficient to enable the injured 
person to recover damages against the company.^ 

Another case arising out of overcrowding, showing that cM^t 
unless the overcrowding in fact conduces to the damage ^^'*^*'^ 
complained of, no cause of action arises, is Cobb v. G, W. By. be de- 
(1894), A.C. 419. Part of the complaint was, that the de- ]^^f ^ 
fendant railway company had been negligent in allowing the passenger 
carriage, in which the plaintiff was, to be overcrowded, and nme to 
had so facilitated his being hustled and robbed. The facts gj^ ^^^ 
alleged in the statement of claim were, that the plaintiff', custody 
while a passenger in a train of the defendants', which was Jf^bbed ^^ 
then stopping at a station, was robbed by a gang of men who ^i"- 
entered his carriage. He immediately made a complaint 
to the station-master, who refused to detain the train to 
permit the plaintiff to give the men into custody, and have 
them searched ; whereby the plaintiff was prevented from 
recovering his property, which he would have recovered, if 
time had been afforded for a search. There was also the 
allegation of negligence as to overcrowding already men- 
tioned. It was held in the House of Lords, affirming the 
Court of Appeal and a Divisional Court, that no cause of 

entering a carriage and after taking his seat, see Taylor's case (ante^ 
p. 140) ; Fordham^s case {ante, p. 140) ; Richardson's case (ante, p. 141). 

> Drury v. N,E. Ry. (1901), 2 K.B. 322. 

« Taylor v. M. & 8.L. Ry. (1895), 1 Q.B. 134 (ante, p. 140). 
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action was disclosed, no breach of duty by the company 

Over- being shown. No direct connection between the over- 

sh^^ranot Crowding, and the loss the plaintiff sustained, was established 

to have by the aUe^cations in the statement of claim. It was not 

been the 

oanseof sufficient to suggest that the effect of the overcrowding 

plaintiff's y^^^ ^^ facilitate the hustling and robbing of the plaintiff. 
As to the refusal to delay the train, it was held that start- 
ing the train in the ordinary course, was not opposing an 
obstacle to the recovery of the plaintiff's property, of 
such a kind as to make the company responsible, in 
the same way as if their negligence had caused or con- 
tributed to the robbery. If there was a duty to give 
opportunity for the arrest of the thieves, that was not a 
duty ow^ by the company to the plaintiff as their passen- 
ger ; but a duty to public justice, the failure in which by 
one of the servants of the company cannot make the com- 
pany liable. In the course of the arguments the Lord 
Chancellor (Lord Selbome) doubted the correctness of the 
Pcunder'B decision in Povmder v. N.E. By. (1892), 1 Q.B. 385. There, 
^Uier ^^^ servants of a railway company had distinct notice, that 
company the plaintiff had reasonable grounds to fear that an assault 
take would be committed on him by certain other passengers in 

*P^^|^ his carriage, if he were compelled to travel in the same 
tions to carriage with them without protection. He was, neverthe- 
pMBenger ^^^> compelled to do so unprotected, and the apprehended 
oeiug assault was committed. Upon bringing an action against 
the company, it was held by a Divisional Court, that the 
neglect of a railway company to supply reasonable accom- 
modation, does not enable a passenger to recover damages 
for an assault committed on him by other passengers. This 
was also a case of overcrowding, and the ground of the 
decision was, that there is no duty to take extraordinary 
care of a passenger because of any peculiarity attaching to 
him ; and that the consequences of putting the plaintiff in 
the carriage with the persons who assaulted him would not, 
at the time of the contract, be that he should be assaulted. 
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The plaintiff had made himself obnoxious to pitmen in tbe 
neighbourhood. This was unknown to the company when 
he took his ticket. It became known to them, however, 
almost immediately afterwards, and he sought refuge in 
the guard's van. From there he was ejected, and forced by 
the company to go into a carriage with the pitmen. They 
greatly overcrowded the carriage, and assaulted him before 
he arrived at the first station. They then got out, and 
other pitmen got in, and again assaulted him ; and this was 
repeated at each station at which the train stopped. The 
Lord Chancellor said that in his view, if it were necessary 
to reconsider that decision, he would not be able to support 
it. The other learned lords preferred to reserve their 
opinion on this case ; but if it be sound law, it might lead 
to some rather alarming results. It may be that the case 
should rightly proceed on the duties of the company inde- 
pendently of contract, and, therefore, that the fact that at 
the time the contract was entered into the defendants did 
not know of any necessity for giving special protection to 
the plaintiff, is not a dominating factor in the consideration 
of the circumstances. But even in respect of the duties of 
the company under the contract, it might be said that, qua 
passenger, tiie plaintiff was not the obnoxious person ; the 
obnoxious persons were those who threatened to assault 
and did assault him, and who made that threat, so that it 
was brought to the knowledge of the company's servants 
that they intended to assault their passenger. 

These circumstances do not involve the consideration of 
a case where something extraordinary happens to a passen- 
ger under circumstances unknown to the company. Their 
duty is to carry him safely, and the cases show, that that 
duty is not confined to the actual transit, but applies also 
to matters incidental to the carrying. Whether the duty 
of carrying him safely can be said to have been discharged, 
when the company's servants allowed persons to get into 
his carriage whom they knew were going to commit an 
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assault upon him, may be doubted. The Master of the 
Rolls in Cobb's case {ante, p. 307), distinguished that case 
from one where it could be alleged "that the plaintiff was 
being ill-used or assaulted in the train, and that, the fact 
being known to the defendants' servants, they did not 
interfere to prevent it ; " a distinction approved of by the 
Lord Chancellor, who thought that the facts of Pounders 
case were within this distinction. 
Bedhead:^ We have already seen, in noticing Bedhead v. Midland 
By., L.R 4 Q.B. 379 (and see p. 277), that railway companies 
are not insurers of passengers, and are not, therefore, liable 
for accidents which no skill or foresight could have avoided. 
The contract made by a general carrier of passengers for 
hire, it was established in that case, does not amount to a 
warranty by way of insurance by the carrier, to carry the 
passenger safely, or a warranty that the carriage in which 
he travels shall be in all respects perfect for its purpose, 
free from latent defects which no skill could have detected. 
The obligation undertaken by the carrier is to take due 
care (including in that term the use of skill and foresight) 
to carry the passenger safely.^ In Bedhead's ca^ the 
accident was due to the breaking of a tyre of one of the 
wheels of a carriage, and the breakage arose from a latent 
defect, which was not to be attributed to any fault on the 
part of the manufacturer of the tyre, and which could not 
have been previously detected. If the defect, by the 
exercise of care and skill, could or ought to have been dis- 
covered, and was not, this would amount to negligence. 
In this respect, the contract differs from that made for the 
conveyance of goods, where the common carrier is an 
insurer, or, in the words of Holt, C. J., in Coggs v. Bernard, 
"he is bound to answer for the goods at all events." 
Montague Smith, J., in delivering the judgment of the 
Court, while saying that it was impossible to define all the 
liabilities which the obligation to take due care imposes 
* See also E. Ind. By. v. Kalidas (1901), A.C. 39G. 
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on the carriers of passengers, adds : " Due care, however, 
undoubtedly means, having reference to the nature of the 
contract to carry, a high degree of care, and casts on the 
carriers the duty of exercising all vigilance to see that 
whatever is required for the safe conveyance of their 
passengers is in fit and proper order. But the duty to 
take due care, however widely construed, or however 
rigorously enforced, will not, as the present action seeks to 
do, subject the defendants to the plain injustice of being 
compelled by the law to make reparation for a disaster 
arising from a latent defect in the machinery which they 
are obliged to use, which no human skill or care could 
either have prevented or detected." 

This exception as to latent defects does not, however, 
apply to the sale of a chattel for a specific purpose, as 
we saw in Banddll v. Newaon} The same principle was 
applied in deciding Daniel v. Metropolitan By., L.R. 5 Daniel v. 
H.L. 45. The plaintiff was a passenger, and a girder fell ^n^ * 
upon his carriage and injured him in the course of his 
journey. It appeared, that the City of London Corporation 
were authorized by statute to execute certain works over 
the line of the defendant company. The work partly con- 
sisted in placing heavy iron girders upon walls running 
along the line of railway, and were works, therefore, which 
involved danger, but which were often carried out without 
mischief. The defendant company had no control over 
these works, which were executed by contractors engaged 
by the Corporation. During the work a girder, which was 
being moved by a monkey steam-engine — a new method 
never before made use of, and quite unanticipated by the 
defendant company — overbalanced, and fell upon the 
carriage in which the plaintiff was travelling. The de- 
fendants were held not to be liable. As the works were 
entrusted to contractors independent of the defendant 
company, and the defendants had nothing to do with the 
» Ante, p. 81. 
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execution of the works, it was held not to be the duty of 
the defendant company to assume that the works would be 
negligently conducted by the contractors, and to take pre- 
cautions against possible n^ligence on the part of those 
over whom they exercised no control, and who were not in 
the defendant company's employment.^ If, however, the 
works, which were being carried on, had been such as 
according to previous experience involved danger, however 
carefully performed, Lord Colonsay was of opinion that it 
would then have been incumbent on the railway company 
to foresee, and take precautions against^ the danger. 
A case of There is a case, decided on very special facts, which 
trock.^^^ relates to the duty of railway companies, as r^;ards " foreign 
trucks *' coming on to their line. In Bichardson v. G.E, Ry. 
(decided in the Court of Appeal), 1 C.P.D. 342, the defendants 
had a junction at Peterborough and, being bound by law to 
do so, received from other lines a great number of trucks to 
be forwarded through. Their practice was, when a " foreign 
truck " came on to their line, to give it a general examination, 
without undue delay; tapping the tyres of the wheels, 
and generally looking out for defects. Once, when doing 
this, they discovered a defect in a truck, and sent it back 
to the waggon company to whom it belonged, to be repaired. 
The owners accordingly repaired that defect, and returned 
the waggon to the defendants, who then sent it on to its 
destination. During the journey an accident happened, 
injuring the plaintiff, owing to the existence of a crack in 
one of the axles of the ti*uck, which yras not the defect 
that had previously been discovered and remedied. A 
minute examination of the truck would have led to the 
detection of this defect in the axle. The jury found this 
was so, but that the defendants were not bound to make 
that minute examination. They also found, that as the 
truck had previously been found defective (in other respects), 
it was their duty to require from the owners of the truck 
* See alflo Kiddle v. Lovett, 16 Q.B.D. 605 (ante, pp. 33, 34). 
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some 'distinct assurance that it had been thoroughly- 
repaired. On these findings, it was held that the verdict 
must be for the) defendants. They were not bound to do 
more than they had done as regards examining the truck, 
and were not bound to make any such inquiry as that 
suggested by the jury. They had not failed to discharge 
any duty which was upon them, and, therefore, were not 
guilty of any negligence. 

It is the duty of a railway company to take reasonable The duty 
care to keep their premises in such a state as that those reUwny 
whom they invite to come there, shall not be unduly exposed company 
to danger; but they are not bound to do anything more their 

than that.^ premia^ 

'^ • , reaaonably 

Moreover, if an accident occurs at a joint station by the safe. 

negligence of the defendants' servants, though the plaintiff is 
not a passenger of theirs, nor on the premises on any busi- 
ness concerning them, they are liable, just as they would 
have been if the accident had occurred in the public streets.^ 

A sheet of ice had been allowed to remain on a platform 
at the defendants' railway station, and the plaintiff, a 
passenger, slipped on it, and injured himself. No explana- 
tion was given by the defendants of how the ice got there. 
The defendants were bound to keep their station reasonably 
safe for passengers, and they were held guilty of negligence 
in allowing the ice to remain on the platform, and the 
plaintiff recovered damages.^ 

On this point, the cases already noticed should bo 
referred to — Osborne v. L. & JV.TT. By. (ante, p. 210), where 
a passenger recovered damages for injuries sustained by 
falling upon slippery steps ; Welfare v. L.B. & S,C. By., L.E. 
4 Q.B. 693 (ante, p. 110), where a person lawfully on a 
station, could not maintain an action when he was hurt by 

J Welfare v. Brighton By., L.R. 4 Q.B. 693 (ante, p. 110); Smith v. 
Q.E. By., L.K. 2 C.P. 4 (ante, p. 119). 

« Tebbutt V. Bristd & Exeter By., L.R. 6 Q.B. 73. 
8 Shepherd v. Midland By., 26 L.T., N.S. 879. 
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a workman falling through the roof; and Smith v. G.E. 

By., L.R. 2 C.P. 4 {ante, p. 119), where a woman bitten by 

a dog at a station, could not recover damages, because 

there was no negligence on the part of the defendants* 

servants. 

Paflsen- It sometimes occurs that passengers elect to be carried 

tmveiiing ^7 * railway company by a free pass, under conditions that 

"at own they should travel at their own risk. Under those cir- 

risk. 

cumstances, the company are not liable in respect of an 
accident happening in the coui*se of the journey. McCawUy 
V. The Fumeas By. Co,, L.R. 8 Q.B. 57, was one of those 
cases, which was decided on demurrer to the declaration. 
The plaintiff having sued for negligence whereby he had 
been injured by the defendants, the plea alleged that he 
was received as a passenger under a free pass, as a drover 
accompanying cattle, one of the terms of which was, that 
he should travel at his own risk. The replication was, 
that the accident happened by the defendants* " gross and 
wilful negligence." The replication was held to be bad ; 
the plaintiff had agreed that the defendants should not be 
liable for the consequences of any accident happening to 
him during the journey ; and whatever ** gross and wilful 
negligence ** might mean, the defendants were not liable. 

Travelling under these conditions "at own risk," ex- 
empts the company from liability, not only during the 
actual transit, but also while the plaintiff is going off the 
defendants* premises. In Gallin v. L.&N.W. By., L.IL 10 
Q.B. 212, the plaintiff, also a drover of cattle, and travelling 
under the same conditions, was injured one night when 
walking from a bridge, where the train stopped, in order to 
go off the defendants' premises, the parapet of the bridge 
being low and dangerous; and it was held that the defen- 
dants were not liable. Where the ticket, taken under such 
conditions, entitles the plaintiff to travel through to his 
destination over the lines of another company than that 
from which he obtained his ticket, the exemption extends 
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to protect the other company as well.^ Where, however, Goods, 
goods are conveyed under a contract by which it is agreed 2^^' "®° 
that they should be conveyed at the owner's risk, the^^^f's 
conditions must be reasonable.^ The Courts, in determining 
whether conditions are reasonable or not, take into con- 
sideration the fact, whether the customer has any reasonable 
alternative mode of conveying the things placed before 
him by the company.® A contract which was held to be 
unreasonable, as exempting the company from loss, how- 
ever occasioned, the owner undertaking all risks, was not 
effective to protect the company from liability for injury 
caused to cattle by their negligence in delivering them; 
notwithstanding that the company also, as part of their 
contract, granted a free pass to the owner s servant in order 
that he might take charge of the cattle.^ 

Where, however, the contract being to carry cheeses 
"at the owner's risk," and the condition was held to be 
reasonable, inasmuch as a reasonable alternative was offered 
to the owner to send his goods at a higher rate, by which 
the company undertook the ordinary liability of carriers ; 
the company were held to be exempt from liability. There 
was a term in the contract by which the company's liability 
for injury arising from the ** wilful misconduct" of their 
servants was retained. Their servants packed the cheeses 
in such a way that they were damaged during the transit, 
but they were not aware that their mode of packing them 
would cause damage ; and this was held not to be '* wilful 
misconduct " on their part ; and the defendants, therefore, 
were not liable for the damage under the terms of their 
contract.^ The term "owner's risk" was in this case 

1 Hall V. N.E. By., L.B. 10 Q.B. 437. 

'^ See the cases on reasonable conditions referred to in the note, 
ante, p. 264. 

» Brotvn v. M. di S.L. By., 8 App. Cas. 703. 

* Booth V. N.E. By., L.R. 2 Ex. 173. 

^ Lewis V. G.W. By., 3 Q.B.D. 195 (ante, p. 2G4). See also Broum's 
case '[supra), and McCarthy's case, 12 App. Cas. 218. 
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construed with regard to the course of business between 

the plaintiff and the defendants known to both of them, 

as afterwards mentioned. 

Railway -*■ railway company cannot, however, rid themselves of 

^™: , their liability as bailees of the goods after arrival, by 

responsi- sending a notice to the consignee that the goods are held 

baUees " " ^^ ^^® Owner's sole risk ; " the goods having been carried 

is not at the company's ordinary risk as carriers. Upon the goods 

by their arriving at their destination, and the carriers giving notice 

giving of their arrival to the consignee, their liability as carriers 

to the ceases, and that of warehousemen or bailees arises.^ The 

tha?Sr ^^*'^^® *^® company sent to the consignee in one case, 

goods advising them of the arrival of the goods, contained the 

the °^ intimation already mentioned. The consignee delayed 

over's taking the goods away for more than two months, and 

they were damaged by wet, owing to the fact that the 

defendants had not taken such reasonable care of them as 

a bailee is bound to take. It was held, that even treating 

the advice-note, which had been acquiesced in by the 

plaintiff, as a contract, it did not exempt the defendants 

from their liability as warehousemen, or bailees, and that 

they were liable for the damage done.^ 

Liability Where there was a contract, being a reasonable one, 

in'^carry- exempting the company "from all liability for loss or 

ing goods damage by delay in transit or from whatever other cause 

conveyed ... 

♦* at arising," it was held in Brown's case {ante, p. 315) that this 

riS."' ^ expressly covered loss arising from delay.® But where the 
stipulation is that goods are to be carried "at owner's 
risk," this does not cover damage by reason of delay.* 
Tlie car- Nor will " Owner's risk " always free the carrying com- 

goods "at pany from the consequences of their own negligence in other 

1 Ante, p. 279. 

« Mitchdl V. L. & r. By., L.B. 10 Q.B. 256 {ante, p. 279). 
3 And see Moore v. Harris, 1 App. Cas. 318. 

* Robinson v. G, W. By., 35 L.J.C.P. 123 ; D'Arc v. L. d; N.W. By., 
L.R. 9 C.P. 325. 
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respects. It was held to have that effect in Lewis's case owner's 
(ante, p. 315), because it was the course of business between "^j always 
the plaintiff and the defendants, well understood by both ©xompt 
of them, that goods carried at the lower rate were to exempt defendanu 
the defendants from all liability in respect of them, except ^l^^^ 
damage arising from the wilful neglect of the defendants' i heir own 
servants. But in Martin v. Oreat Indian Peninsular ^^^ 
By,, L.R. 3 Ex. 9 (ante, p. 70), there was a stipulation in 
the contract that the defendants accepted no responsibility, 
and it was held that this stipulation did not exempt them 
from liability arising wholly from their own negligence.^ 

Railway companies, who are empowered by statute to Adjaoint 
use locomotive engines, are not liable in damages for a fire H^^^i^e 
caused by one of their engines, unless it is proved that the hy sparks 
company were negligent ; the onus of proving this being on en^n^ 
the plaintiff.^ If they have not such statutory authority, 
they are liable at common-law for the damage, though they 
have not been guilty of negligence, on the general rule of 
common-law as stated in Fletcher v. Rylanda, L.R. 3 H.L. 330 
(ante, p. 47).^ In the same way, where the defendant in 
using a steam traction engine set fire to the plaintiff's stack 
of hay, without any negligence, he was held liable, upon 
the ground that the engine being a dangerous machine, an 
action was maintainable at common-law, and the Loco- 
motive Acts did not restrict his liability.^ 

An instance of the negligence of a railway company, SmiU't 
by which their liability for setting fire to the plaintiff's ******* 
property was established, occurs in Smith v. L. & S.W. By., 
L.R. 6 C.P. 14. The defendants were a railway company, 
and their servants, after cutting the grass and trimming 

1 And see Gill v. M. A S.L. By., L.R. 8 Q.B. 186 (ante, p. 257) ; and 
Mallat V. G,E. By. (1899), 1 Q.B. 309. 

« Vaughan v. Taff Vale By., 29 L.J. Ex. 247 (ante, p. 15) ; Fort 
Glasgow Co, v. Caledonian By,, 18 Ct. Sess. Cas. 4th Series (Rettic), 
608 ; 1893, W.N. 29. 

5 Jones V. Festiniog By., L.R. 3 Q.B. 733. 

* Powell V. Fall, 6 Q.li.D. 597. 
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the hedges bordering on the railway, placed the trimmings 
in heaps between the hedge and the line, and allowed them 
to remain there for fourteen days in very hot weather, 
which had continued for some weeks. A fire broke out 
between the hedge and the rails, and burnt some of the 
heaps. The fire was carried along to a stubble-field, and 
thence over a road to the plaintiflTs cottage, which was 
burnt. The evidence attributing the original fire to a 
spark from one of the company's engines, was held to 
justify the jury's finding that the fire was so caused. It 
was also found, that the defendants were negligent in 
leaving the trimmings, and that the trimmings either 
originated or increased the fire, and caused it to spread to 
the stubble-field; and it was held that their negligence had 
made them responsible for the resulting injury to the 
plaintiff. 
The Fort j^ ^^ ^j^^g ^f ^^ p^^ Glosgow Co. V. Caledonian Ry., 
Co'? caw. 19 Ct. Sess. Cas. 4th Series (Rettie), 608, affirmed in the 
House of Lords, 1893, W.N. 29 {mpra\ the defendant 
railway company had statutory powers to run their trains, 
and they were guilty of no negligence. A flax store 
belonging to the plaintiff near to the defendants' line was 
set on fire by a spark from one of the defendants' engines. 
The suggestion of negligence made, and the question what 
would constitute negligence as regards the construction of 
the engines used, was carefully considered. The negligence 
alleged was, that the engine was improperly constracted, 
because it had no " spark arrester " — a species of cage to 
catch sparks. The defendants showed that these con- 
trivances were obsolete; that they were never used on 
modem engines such as this was ; that to use one on such 
an engine would be to impair its efficiency ; but that other 
means had been adopted in the construction of the engine 
to prevent the emission of sparks. Their evidence was 
that these means were as efficacious as the use of " spark 
arresters " would be. On the other hand, witnesses for the 
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plaintiff deposed that in their opinion " spark arresters " 
ought to be used. They admitted that they had never 
seen them used on engines of the type of this one ; but did 
not admit that their use on such an engine would impair 
its efiSciency. It was held, that it had not been proved that 
the defendants were negligent because a " spark arrester " 
had not been fitted to their engine ; and this decision was 
upheld in the House of Lords. The ground upon which 
such actions go is, that the Legislature, by authorizing the 
use of steam power, without limiting the power or the speed 
of the engine, has impliedly indemnified railway companies 
against the consequences of using their engines ; provided 
that the engines are of the best construction, and that 
proper safeguards are used for minimizing the risk of 
damage by fire. But it was said by Lord McLaren (and 
acquiesced in by the other members of the Court) that rail- 
way companies are not prevented by the law from improving 
the efficiency of their engines, merely because the improve- 
ment may entail in some small degree a greater risk of 
sotting fire to adjacent property ; though they would not 
be justified in law in foregoing all safeguards against fire. 
The question, therefore, is one of degree.^ 

Simkin v. L. & N.W. By., 21 Q.B.D. 453, is another 
case which becomes somewhat similar to this by reason of 
the decision arrived at ; but in that case the real cause of 
the accident was, by the decision, withdrawn from the jury. 
The plaintiffs there were leaving the defendants' station in 
a carriage at Bletchly, where they had arrived by the 
defendants' railway. The horse was frightened by the 

^ Note. — The question relating to damage caused (without negligence) 
by vibration owing to the passing of trains, is one which involves the 
consideration of the Lands Clauses Consolidation Act and the Railway 
Clauses Consolidation Act, and does not come within the scope of this 
work. The leading case on the subject, which has been much discussed 
in subsequent cases, is the Hammersmith Ry. v. Brand, L.R. 4 H.L. 
171. The reader is referred on this point to Mr. Uodge's work on 
Railways. 



Digitized by VjOOQIC 



320 THE LAW OF NEGLIGENCE. 

sight and sound of the engine blowing off steam, and the 
carriage was upset and the plaintiffs injured. The engine 
was not defective or improperly used; but the alleged negli- 
gence consisted in not screening the railway from the road- 
way leading to the station, and that this was the cause of 
the accident. It was held in the Court of Appeal (Fry, 
L.J., doubting) that the defendants had not omitted to 
conduct their railway with reasonable care and caution. 
There was no statutory obligation upon them to erect a 
screen, and no duty otherwise, it was said, to do so. They 
were carrying on a business authorized by the Legislature, 
and not doing so with any neglect of duty, they were not 
liable. ** We cannot think," said Lopes, J., delivering the 
judgment of himself and Cotton, L.J., " that in this case 
there is any evidence that ought to have been left to a jury 
of negligence by the defendants in not sufficiently and 
properly screening their railway from the road." There 
could be no doubt that the accident was caused by their 
not doing so, but it was held that there was no duty upon 
them to erect a screen. The judgment of Fry, L.J., which 
is referred to ante, p. 7, in which he felt bound, against 
his own view, to acquiesce in the judgment pronounced by 
the majority of the Court, should be noticed. 
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Level cro88ing8. 

Whebe the Legislature authorizes railway companies to Level 
construct a railway and to work it, they are bound to work ®"" °^" 
it in a reasonably proper manner, having regard to the 
safety of the public ; as we have already seen with regard 
to sparks from an engine. Where the authorization 
includes the working of a line across a footpath or road on 
a level, the company may, under certain circumstances, 
have duties to discharge as regards taking precautions for 
the safety of persons passing along such level crossings, 
greater than those imposed by the Legislature.* There is no 
general duty on railway companies to place watchmen at 
public roads crossing a railway line on a level; but it 
depends on the circumstances of each case whether their 
omission to do so amounts to negligence. The statutory 
duties as regards a carriage-way and a footpath, are different. 
By sec 47 of the Railway Clauses Consolidation Act, 1845, EaUway 
which applies to carriage-ways, the company are bound to c^^da- 
have some one to close the gates when a train is expected, tion Act, 
But sec. 61, which applies to footpaths, merely imposes the Beo8.'47 
duty of erecting proper swing gates. ^^ 6^- 

A railway was so constructed as to make a sharp curve Bifbee*$ 
at the place where the train passed over a level crossing, ^^^' 
at which there were locked gates for carriages, and also 
swing gates for foot-passengers. There was also a bridge 
at the crossing which prevented persons from seeing a train 
coming. It was held that, having regard to the great risk 

^ And see ante^ p. 101. 

Y 
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thus arising at this place, though there was no statutory 
duty to do so in regard to passengers over the footpath, a 
man should have been placed at the gate, or some extra pre- 
cautions should have been adopted, for the safety of persons 
lawfully passing along the public footway.^ In that case, 
persons passing over the footpath were exposed to greater 
peril than is ordinarily incident to a level crossing, and 
were prevented, by the obstructions to the view of approach- 
ing trains, from taking care of themselves. This state of 
circumstances imposed on the company an obligation to 
take something more than the usual precautions for the 
safety of persons going over the crossing. 
Stvhley's But where at a level crossing, which was protected by 

Cl^^ gates on each side of the line, and by which caution boards 
case. were placed, the view of the line was obstructed by the 
pier of a railway bridge, but on the level of the line there 
was an unobstructed view for three hundred yards each 
way ; a woman killed in crossing the footway was held not 
to have been negligently injured because there was no 
watchman provided at the gates.^ So, too, in another case,^ 
where there were gates across the footway left unfastened, 
and the railway company had at one time placed a watch- 
man there, but had, for some time before the plaintiff was in- 
jured, ceased to do so, and there was nothing extraordinarily 
dangerous, it was held to be no negligence that the railway 
company had not provided a man to open and shut the 
gates. It was shown in this case that a fatal accident had 
previously occurred at this spot, and that the company had 
received many complaints in regard to it ; and also that 
they had obtained powers to make a new road, and close 
the crossing; but they were not bound to exercise those 
powers for a period which had not elapsed when the 
accident happened. Certainly, according to the facts 

> Bilhee V. L.B. d: S.C. By., 34 L.J.C.P. 182 
« Stuhley V. L. & NW. By., L.R. 1 Ex. 13. 
3 Cliff V. Midland By., L.R. 5 Q.B. 258. 
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proved, experience would seem to have shown that this 
crossing was a more than ordinarily dangerous one^ and 
that special precautions were called for by the company. 

A different set of circumstances was presented by the 8tapiey'$ 
case of Stapley v L.B. & S,a By., L.R 1 Ex. 21 [afltened in ^j,^^^ 
Wardess v. N.E. By., L.R. 6 Q.B. 481; 7 H.L. 12 (ante,<^dvLot 
p. 91)]. There were gates at the crossing for carriage company 
traffic, and a turnstile for foot-passengers. By the Railway !^^ .. 
Clauses Consolidation Act, 1845 (sec 47), the company plaintiff to 
were bound, as regards the carriage-way, to erect proper {j^^^^® 
gates at the crossing, and to keep them closed across the »^^' 
road on both sides of the line, except when cattle and 
carriages had to pass across. The gates, too, had to be so 
constructed as, when closed, to fence the railway ; and the 
person who had care of the gates was bound to close them 
as soon as the cattle, etc., had passed through them. Stapley 
was a foot-passenger, and while going over the crossing 
he was knocked down and killed by a passing train belong- 
ing to the defendants. At the time of the accident, con- 
trary to the provisions of the statute, and to the rules 
of the company for the safety of carriage, etc., traffic, 
the gates on one side of the line were partially open,, 
and there was no gate-keeper present to take charge of 
the gates. It was held that these circumstances afforded 
evidence of negligence. The fact that the precautions 
for the safety of carriage traffic had been neglected, might 
be taken to amount to an intimation by the defendants 
that the line might be safely crossed by foot-passengers. 
In Wanl€88*8 case (awpra) it was also held that the fact of 
gates being left open, which the company were bound by 
statute to keep closed when trains were approaching, is 
in itself evidence of negligence, being an intimation to 
any one crossing that the line was safe.^ 

Skdton's case, L.R. 2 C.P. 631 (ante, p. 102), which was 8kelton*s 
decided in 1867, also shows that where several railway ^r^^" 
1 And see Bridges' case, L.R. 7 H.L. 213 (an^c, p. 296). 
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lines crossed a public footpath on the level, the place, 
however, not being unusually dangerous, the company have 
fully performed their duty by carrying out the statutory 
requirements to erect swing gates ; and they are not obliged 
to do more, either in keeping the gates closed when a train 
is approaching, or in having a man at the gates. This was 
not a carriage-way, but a footpath only, and sec. 47 of the 
Act did not apply ; the section as to footpaths (sec. 61) not 
requiring the company to do more than to erect gates. 
The man who was killed in crossing was, in this case — and 
it is almost always a subject of consideration in these cases 
— ^held to have been guilty of contributory negligence. A 
coal-train was standing at the gates when he wished to 
cross. He waited for it to pass, and then, finding the gates 
unfastened, he commenced to cross the line, without look- 
ing up or down. But there was a circumstance in this 
case which must have operated upon the question whether 
the deceased had been guilty of contributory negligence, if 
effect had been given to it By way of extra precaution, 
the company generally, but not invariably, fastened the 
gates when a train was approaching. On this occasion the 
gates were unfastened, and the jury found that, by usually 
fastening the gates, and not doing so on this occasion, a 
snare had been prepared, which caused the accident In 
other words, that leaving the gates open amounted, under 
the circumstances, to an intimation that the line might be 
safely crossed. The jury were, in efiect, not allowed to con- 
i}ider this question. The plaintiff was non-suited, and the 
non-suit upheld, on the ground that there was no evidence 
to go to the jury of negligence by the defendants. The 
extra precaution of generally closing the gate was, it was 
said, not to be used against them. It was a purely volun- 
tary act on their part They would have been liable, said 
Willes, J., if the voluntary act had been improperly per- 
formed, but were not liable merely because they had neg- 
lected to perform it Whether that proposition was rightly 
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applied to the facts of this ease, would seem to be placed in 
doubt by the decisions on the cases dealing with the ques- 
tion of what conduct amounts to an intimation of safety in 
crossing. This, it would seem, is a question of fact for the 
jury to consider with reference to all the circumstances, 
as in 8tapley*8 case (supra). Though there was no unusual 
danger at this crossing which would have made it the duty 
of the company to take extra precautions beyond those 
imposed by statute for the safety of the public, and though 
in such case, and the view of the line being unobstructed, a 
passenger crosses at his own risk;^ yet the circumstance 
that the company had omitted to take the voluntary pre- 
cautions they were generally in the habit of taking at this 
crossing, would seem at least to raise a question for the 
jury, whether the deceased had thus been misled, by the 
conduct of the company, into the belief that he might 
safely cross the line. In Cliff v. Midland By. (ante, 
p. 322) the company had, for some time before the acci- 
dent occurred, ceased to have a man at the gate, which 
they were not bound by the statute to do; but in 
Skelton's case, the course of conduct they had adopted of 
closing the gates when a train was approaching, was being 
exercised up to the time of the accident To lay down that 
a company's conduct in omitting to perform an habitual 
act of caution, though a voluntary one, must, as a matter 
of law, be held to afford no evidence of their negligence, 
would appear to lose consideration of the question whether 
their action had not amounted to a declaration by them 
that this extra precaution was necessary ; and the further 
question of fact whether, by omitting to take the course 
they had themselves made a usual one, they had not 
induced a reasonable belief that the line might be safely 
crossed, so as to put a person crossing it off his guard 

Limt V. L. & NW. By., L.R 1 Q.B. 277, involved the Wt 
question of the company's duty in respect of a private way private 
1 Ellis V. Q.W. By., L.R. 9 C.P. 551 (post, p. 328). 
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way peculiarly nituated as r^ards the public carriage-way. The 

wUh^iT^ line was made across a public road diagonally on a level, 
pabiic and the access to one Crossfield's storeyard was cut off 
There was a private way to the yard nearly straight across 
the railway, the private way and the public road blending 
somewhere upon the line of rails. There was a gate, 
on Crossfield's side of the railway, opening into his yard, 
which was a private gate under his control. Nearly oppo- 
site, on the other side of the railway, there was one gate 
across both the private way and the public carriage-way, 
and this gate was under the defendants' control, who kept 
a gate-keeper there in accordance with the provisions of 
sec. 47 of the Act of 1845. Any one going to and firom 
Crossfield's yard with a carriage, passed through this gate 
across the railway, and through the private gate opposite. 
The plaintiff's carman, with his cart and horses, was, one 
evening after dark, about to leave Crossfield's yard, and 
having opened the private gate, the opposite gate being 
nearly closed, called to the defendants* gate-keeper to ask 
whether the line was clear. The gate-keeper answered, 
"Yes, come on." The cart and horses accordingly pro- 
ceeded, and were ran into by a train. 
Private The duty imposed by statute on a railway company 

^^^^' as regards private roads is enforced by sec. 68 of the Act 
of 1845, which merely requires the company to make 
proper fences and gates; the gates on each side of the 
railway being in the control of the private owner, who has 
to keep them locked. Having regard to the position of 
these gates, and the access to, and exit from, Crossfield's 
yard, it became necessary to consider the effect of sec 47 
of the Act, in order to determine whether the company, 
Duties on ^^ ^^^ servant, had been guilty of any neglect of duty. 
a railway It was held, that that section implied the duty of using 
beyond^ proper caution in opening the gates. Whatever might 
*ho»o have been the consequence, had the way used by the 
by*8^47. carman been simply a private way, as he could not get 
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across the railway on to the public road without passing 
through the public gate, it was the gate-keeper's duty to 
open or refuse to open it for him ; and what the gate-keeper 
did was equivalent to opening the gate, and he was there- 
fore guilty of negligence, for which the defendants were 
liable. " I think," said Blackburn, J., " the construction 
of the section (47) can only be that the * proper persons ' are 
to exercise reasonable caution and look to the line and 
see that it is clear, and open the gates when they see it 
is clear, and not otherwise." 

In the subsequent case of Wanlesa (ante, p. 323), where 
the view was expressed in the House of Lords that when 
the gates of a public carriage road are left open, it amounts 
to a statement by the company, and a notice to the public^ 
that the line at this time is safe for crossing ; it was held 
that under sec. 47 it is the duty of the company to keep 
the gates closed when a train is approaching. If this is 
not done, and a pcLSsenger crossing the highway is injured, 
the leaving the gates open is evidence of neglig^ioe to 
go to the jury. And this is so, even though, with care and 
caution, the person crossing might have been able to see, 
at a distance, the approach of the train ; because, as it was 
put, he might very well have been influenced by the 
circumstances that the gates were open. " It is quite clear 
he might have seen the other train — there is no doubt about 
that," said the Lord Chancellor (Lord Cairns) — ** but the 
result of the state of facts only comes to this, that being 
brought upon the line through the circumstance of the 
gate being open, he was placed in a position which was 
more or less embarrassing, and he did not use his faculties 
80 clearly as he might have done under the circumstances." 

It is also implied, as was laid down in Cliff's caae Footpaths. 
(ante, p. 322), when a railway company is empowered 
by statute to construct and work a railway, that they 
are to work it in a reasonably proper manner ; and 
in crossing a footway on a level, they are bound to 
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take all ordinary precautions necessary to secure the 
safety of persons passing over the level crossing.^ The 
EUU'i case of EUia v. G.W. Ry., L.R. 9 C.P. 651 {ante, p. 325), 
sidered. was one where a difference of opinion arose in the Ex- 
chequer Chamber on the question, which so often provokes 
a difference of judicial opinion, whether there was evidence 
of negligence to go to the jury. The accident happened 
at a level crossing on a dark December night. At the 
crossing there were gates for carriage traffic, and a hand- 
gate for foot-passengers. The carriage traffic gates were 
proved to have been closed at the time of the accident ; but 
the evidence was that there were no lights at the gates, and 
that the plaintiff could not see whether they were closed 
or not. His evidence, and that of the defendants, showed 
that the train which knocked him down, did not whistle 
so as to give notice of its approach. His evidence also 
was, that he saw no lights on the train. The defendants' 
witnesses said there were side-lights on the train, and a 
light on the engine. He said, that he heard no caution or 
warning given by the porter in charge of the gates ; while 
the porter said, he had called to the plaintiff not to cross. 
The judge at the trial (Grove, J.) ruled that there was 
evidence of negligence by the defendants to go to the 
jury; and he was supported in this view by Cockbum, 
C.J., and Cleasby, B., who formed the minority in the 
Exchequer Chamber; the remaining four judges holding 
that there was no evidence of negligence by the defen- 
dants to go to the jury. It is to be noted that this 
case was decided before the decision in Slattery's case 
(ante, p. 137) by the House of Lords, in which it was 
held, that when there is conflicting evidence on a question 
of fact, whatever the opinion of the judge may be of the 
value of that evidence, he must leave it to the jury. But 
it is interesting to see how these facts presented themselves 
to the minds of the judges in the Exchequer Chamber. 
* Fer Mellor, J., Cltfs rase (ante, p. 322), at \\ 261. 
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Cockbum, C. J., said : " There was no light at or near the The view 

level crossing by which the plaintiff could see whether the ^^J^^ j 

gates, usually closed to prevent carriages from passing 

when a train was approaching, were open or shut, so as 

to form a judgment whether a train was likely to pass 

or not. According to his account, he saw no light as of 

an approaching train, and heard no whistle from the train 

to intimate to any person crossing the line that a train 

was approaching. Assuming that the train by which the 

plaintiff was knocked down had not the usual lights, and 

that no indication of danger was given by sounding the 

whistle when the train was coming to where a level 

crossing was, I am of opinion that it was a question for 

the jury whether the absence of lights and the omission 

to sound a whistle did not amount to neglect on the part 

of the company to take reasonable precautions to prevent 

accident to a person crossing the railway." He thought 

that prima facie the plaintiff had adduced some evidence 

of negligence to go to the jury. Mellor, J., said that it Melior,J.*s 

was not enough to make out a case, that the plaintiff did ^*®^^' 

not see a light or hear a whistle; he must give some 

evidence that there was something negligent and unusual 

in the working of the train that night, and he did not 

think there was. It is rather difficult to follow this, for 

Bramwell, B., said it was shown by the defendants* evidence 

that there was no whistle ; which would, one would think, 

be evidence of something negligent. But Bramwell, B., Bramwell. 

delivered one of his characteristic judgments. " It is not 

shown," he said, " that warning was not given. The 

witness who says he gave warning may be displaced if 

the contradiction is believed." It is submitted, that it 

was for the jury to say which witness they believed ; but 

Bramwell, B., disposes of the point whether there was 

evidence that no warning was given, in an amusingly 

ingenious fashion. He continues : " But that only proves 

that there is no evidence that warning was given, not that 
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there is evidence that it was not.'* If there was no 
evidence that warning was given, the plaintiff would 
appear to have made out a prima facie case that the 
defendants had not been acting with reasonable care for 
the safety of persons crossing the line. " The only thing 
relied on for that purpose," he goes on to explain, " is 
the statement of the plaintiff that he did not hear it 
That is no evidence that it was not done. It is consistent 
with two things — one, that it was not given ; the other, 
that, though given, it was not heard. And when testimony 
is equally consistent with two things, it proves neither. 
This may seem a subtlety, but it is hot" It does not, 
however, even seem a subtlety to say, that if a warning 
is given which cannot be heard, it is no warning at alL 
But Bramwell, B.'s, point of view is really contained in 
the first part of his judgment " The road being straighC 
he said, '' things on it visible for a quarter of a mile in 
one, and half a mile in the other direction, nothing to 
impede the view or make a difficulty for the foot-pas- 
sengers crossing the line, nothing was necessary to be done 
by the defendants." Upon that statement it might well 
be that the defendants had done all that they were 
required to do. But that statement flies In the &ce of the 
admitted facts of the case. So far from the road being 
visible up and down the line, the night was a dark one 
in December, and not only could the plaintiff not see up or 
down the line, but he could not even see whether the 
unlighted carriage gates, which were close to him, were 
shut or open. If there had been lights to the train, 
probably he ought to have seen the approaching train, if 
he had been himself reasonably careful ; but whether there 
were lights on the train was a disputed fact for the jury 
to determine. It is, however, tolerably plain that this 
case is not now one of authority, after the decisions of 
the House of Lords in Wanleas^s case (artte, p. 323) and 
Slattery'a case (ante, p. 137) ; but it remains an instance of 
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the strong line taken by judges, who were animated by the 
idea that it was dangerous to leave these cases in the 
hands of a jury. 

The case o( Smith v. S.E. By. (1896), 1 Q.B. 178, is also Another 

-t • 1 1 • • 1 A case of a 

one where a person passing over a level crossing might plaintiff 
have been misled by the conduct of the company's servant ; |^L 
and the Court of Appeal held, consequently, that there was into a 
evidence to go to the jury of negligence on the defendants' ^jj^^J^jg 
part The facts are somewhat peculiar; but the whole Smith** 
decision appears to have turned upon the fact that, as the 
man who was killed in crossing knew that the gate-keeper 
was in the habit of signalling an approaching train, and on 
this occasion did not do so, he might reasonably have 
regarded this omission as an intimation to him that he 
might safely cross the line. The defendants' line crossed a 
public highway on the level There were gates for the 
carriage traffic, and a smaller one for foot-passengers. There 
was a gate-keeper's lodge near the crossing, where a servant 
of the defendants' was stationed. Under the company's 
regulations, this man's duty was to attend to the carriage 
gates at the crossing, and whenever a train was approach- 
ing, to stand by the rails, and if the line was dear, to 
exhibit a white flag or a white light. There were lamps 
on the carriage gates which showed, when closed across the 
highway, a white light ; and when closed across the line, a 
red one. The deceased lived near the crossing on the other 
side of the line, and called at the gate-keeper's lodge one 
December night to ask if his wife was there, and found the 
gate-keeper sitting in his lodge reading. He was told his 
wife was not there, and left the lodge. Though a train 
had been signalled, the gate-keeper gave him no warning, 
and did not go out to signal the train in accordance with 
his accustomed duty. There was evidence from which it 
might be inferred, that the deceased knew that the gate- 
keeper used to go out to signal an approaching train. Ho 
was run down and killed by a train going over the crossing 
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at about forty miles an hour. The train carried lights 
which could be seen by any one about to go over the level 
crossing for a distance of 600 yards. Ten seconds before 
the train passed the crossing, the engine-driver whistled. 
The engine-driver's evidence was, that he saw the white 
light on the carriage gates, but did not receive any hand- 
signal from the gate-keeper. An action was brought by 
the widow of the deceased ; and it was held by the Court 
of Appeal, that upon these facts there was evidence to go 
to the jury of negligence by the defendants by which, and 
not by any negligence of his own, the deceased met his 
death ; and the judge at the trial (Day, J.) was right in 
not withdrawing the case from the jury. 

Lord Esher, M.R, after stating that there was evidence 

that might lead to the conclusion that the deceased knew 

of the duties the gate-keeper had to perform, added : " That 

being so, they (the jury) might, on the evidence, take the 

view that, under the circumstances, it was not a want of 

reasonable care on the part of the deceased to presume that, 

as Judges (the gate-keeper) remained in his house, no train 

was coming, and therefore he might go over the crossing 

in safety without taking the precaution of looking up and 

down the line, or any other such precaution as might be 

Where a otherwise necessary." This view, which was adopted by 

w misl^ other members of the C!ourt, shows very strongly that, 

it) to a though a man has the opportunity of seeing that a train is 

8€curity^ approaching, his not making use of this opportunity would 

teki^*^*th ^^^ amount to negligence on his part, if by the conduct of 

precaution the company's servants, he was reasonably led to believe 

about hm *'^*^ ^^^ ^^^^ ^^"^ ^^ ^ cross, and that therefore he need 

win not not look out for himself. It will be noticed that this view 

to negli- goes much further in the direction of benefiting a plain- 

gence. ^jff ^j^j^ j^j^j^^ entertained in the . earlier cases ; and 

follows the opinion expressed by Lord Cairns in SkUtery's 

case (ante, p. 137), to the effect that, if a man knows the 

practice at a station to be that an approaching train would 
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"whistle, the jury might come to the conclusion that the 
absence of whistling had thrown him off his guard, and 
had led him resisonably to suppose that it was unnecessary 
for him to look out before crossing to see whether a train 
was coming. 

But the Court, in dealing with Smithes case, had also to 
consider the effect of Wakdin's case (ante, p. 104), which 
decided, that where the evidence was equally consistent 
with the accident having been caused by the plaintiff's 
own negligence as with its having been caused by the 
defendants' negligence, the case ought to be withdrawn 
from the jury ; but in the opinion of the judges this was 
not such a case. Kay, L.J., however, in dealing with this Kay, 
point, after mentioning the effect of Wdkelin*s case, made critidaiii 
use of the following criticism : '* I venture to say, with all on,^"^- 
respect for those who hold a different opinion, that as long 
as we have trial by jury and juries are judges of fact, it 
should be a very exceptional case in which the judge 
could so weigh the facts and say that their weight on 
one side and the other was exactly equal. There may be 
such cases, and the House of Lords seems to have considered 
that there might be. I can only say that I think they 
must be very rare, and I certainly do not think that the 
present case is one of them." 

The case of Williams v. Q.W. By., L.R. 9 Ex. 157 {ante, Omission 
p. 91), shows that the omission to erect a gate at a level etatutory^ 
crossing over a public footpath, may be so connected with ^^\^ ^^ 
an accident that occurs there that, without other evidence, Lty bo 
the jury may reasonably come to the conclusion that it ®f*nerfi^ 
gave occasion to the accident; and is therefore evidence of gence. 
negligence. In that case, the plaintiff was a child of four 
years of age, who had been sent on an errand. He was 
shortly afterwards found lying on the level crossing, where, 
contrary to the 61st section of the Act, no gate had been 
erected, one of his feet having been cut off by a passing 
train. 
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along it ; althoiigli they are on the highway by permission of 
the owner of the soil. The cattle were not using the highway 
as a highway, and were, if not trespassing, yet straying upon 
it. Even if the cattle had belonged to the owner of the soil, 
no one has the right to use a highway in a manner incon- 
sistent with its being a highway ; and a highway may not 
be used for the purpose of cattle straying upon it. In 
IkiTvaor^a case, the horse was not on a highway, but in a 
field virtnallj'- in the occupation of its owner. Channell,B., 
decided Luaconibe^a case on the gi-ound that^ as the cattle 
belonged to a farmer and were allowed to graze in a wood 
adjoining his farm, through which ran a highway, the 
property in the soil of which was in the owner of the 
wood, tte was not in occupation of it. " I do not think it is 
possible to say that the cattle of the owner of this tenement, 
-wlxo ti»d only a licence to depasture his cattle in the wood 
\,hrougl^ which the road went, can be considered to be 
cattlo of either the owner or the occupier of the adjoining 
land %v^it>bin the meaning of this section." 

VVhere a company are compelled under sec. 68 to erect The duty 
and rxxaixitain fences, the obligation is, however, absolute i^j3 
and -petrrJoaAnent, and is not affected by the limitation of!>3^«^-^^ 
time A^tt regard to "further accommodation works" con-aiTlute 
tainea i» sec. 73, by which they are not compelled to make ''''^■ 
further accommodation works after five years from the 
apetxiiig of the railway for public use. A company, there- 
fore, a.r© responsible to the occupier of adjoining land for 
injury ^o his catUe arismg from their neglect of the duty to 
make a,nd mamtam fences, which is thrown upon them by 
sec. C« ; although no fences were made within five years 
(the Umitotion under sec. 73) of the opening of the railway 
ibr pufeHc W y 

Thougli a railway company may not be liable under DuUee 

8ec. 6S ^^'^"^^Pl^frfyfencingtheirline, theymay be^^^^^^^ 
liable vixxa^^ sea 47 for not doing so at a level crossing. A the ecopo 
» Dixon V. G. W. By. (1897), 1 Q.B. 300. 
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Daties of The decisions under sec. 68 ^ of the Railway Clauses 
toTenoY Consolidation Act, 1845, are somewhat peculiar. It was 
against loDg ago held ^ that if a man is driving his cattle along a 
road which runs alongside a railway, or even allowing 
them to be upon it, he is entitled to protection under that 
section, as an "occupier" of land adjoining the railway; 
Difltinc- but if his Cattle are straying on the road, or are driven 
between ^^^^^ ^7 ^ome one else without his consent, he is not an 
cattle " occupier " of the road, and sec. 68 does not apply to him. 
taken ^^ Daw8on V. Midland By., L.R. 8 Ex. 8, the plaintiflTs horse 
along a got on to the railway by reason of a defective fence, and was 
and * killed by a train. The plaintiff hired of the occupier of 
uponTt^ the land adjoining the defendants' line, a stable for his 
horse. The horse was allowed to graze on the land during 
the day. One night it escaped from the stable on to the 
land, andy through a defective fence of the defendants', got 
on to the line. It was held that the plaintiff was entitled 
to the benefit of sec. 68. Kelly, C.B., said : "The horse was 
lawfully in the field, from which it escaped through defect 
of the defendants' fences. It is said that the statutory 
duty is only imposed on the defendants as far as r^ards 
' owners or occupiers ' of the adjoining land. But here we 
must take it that the hoi*se was upon the close with the 
licence of the occupier ; and that being so, in my judgment 
the defendants are liable." And Bramwell,B., said that 
the statute was for the benefit of all persons lawfully using 
adjoining land. In Luscombe v. O.W. By. (1899), 2 Q.B. 
313, it was held that a railway company, whose premises 
adjoin a public highway, are not bound to fence against 
cattle strajring upon the highway, and not merely passing 

^ Sec. 68 enacts that a railway company shall make and maintaia 
'' for the accommodation of the owners and occupiers of lands adjoining 
the railway** . . . sufficient feoces for separating the land taken 
from the adjoining lands not taken, and protecting such lands from 
trespass, or the cattle "of the owners or the occupiers thereof* from 
straying thereout by reason of the railway. 

* M.S. & L. By. V. WaUis, 14 C.B. 213. 
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along it ; although they are on the highway by pennission of 
the owner of the soil. The cattle were not using the highway 
as a highway, and were, if not trespassing, yet straying upon 
it Even if the cattle had belonged to the owner of the soil, 
no one has the right to use a highway in a manner incon- 
sistent with its being a highway ; and a highway may not 
be used for the purpose of cattle straying upon it. In 
DawaorCa case, the horse was not on a highway, but in a 
field virtually in the occupation of its owner. Channell, B., 
decided Luscanibe'a case on the ground that^ as the cattle 
belonged to a farmer and were allowed to graze in a wood 
adjoining his farm, through which ran a highway, the 
property in the soil of which was in the owner of the 
wood, he was not in occupation of it. '^ I do not think it is 
possible to say that the cattle of the owner of this tenement, 
who had only a licence to depasture his cattle in the wood 
through which the road went, can be considered to be 
cattle of either the owner or the occupier of the adjoining 
land within the meaning of this section." 

Where a company are compelled under sec. 68 to erect The duty 
and maintain fences, the obligation is, however, absolute imposed 
and permanent, and is not aflfected by the limitation of^y^-^^ 
time with regard to "further accommodation works" con- absolute 
tained in sec. 73, by which they are not compelled to make °^®* 
further accommodation works after five years from the 
opening of the railway for public use. A company, there- 
fore, are responsible to the occupier of adjoining land for 
injury to his cattle arising from their neglect of the duty to 
make and maintain fences, which is thrown upon them by 
sec. 68; although no fences were made within five years 
(the limitation under sec. 73) of the opening of the railway 
lor public use.^ 

Though a railway company may not be liable under Duties 
sec. 68 for not properly fencing their line, they may be ^^47. 
liable under sec. 47 for nob doing so at a level crossing. A ***® *«^P° 
' Dixon V. G.W. By. (1897), 1 Q.B. 300. 
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of the company had erected gates at a crossing, of the width of 
^Q,^ the road; and also a swing gate upon a piece of land 
•idered. beyond the limit of the road, on the same line with the 
gates. The plaintiff's horses, after straying from his land, 
arrived at the gates of the level crossing, and finding them 
closed, turned to the swing gate, and forced their way 
through it, owing to the defective condition of the posts. 
They got on to the line, and were killed by a train. It 
was held,^ that there was evidence of a breach of the 
defendants' obligation under sec. 47 to fence in the railway 
from the road, and that they were liable for the loss of the 
horses. It was urged for the defendants, that by erecting 
the gates across the road, they had fully complied with the 
section. But it was said by Lord Esher, M.R, that the 
section should be construed so as to give protection to 
pei-sons using the road to which the defendants had brought 
their line ; and in this case it was obvious that if a place 
beyond the width of the road, in a line with the wide 
gates, were left unprotected, the consequence would be, that 
cattle going along the road in the ordinary way would be 
almost certain to get upon the railway beyond the gates. 
*' I think," he said, " that the company are bound to make 
the gates, not merely the width of the road, but of such 
width that when they are closed they will fence in the 
railway so as to prevent cattle using the road from entering 
on the railway — not merely from the level crossing ; . . . and 
whatever the width of the road, if it is necessary to do so in 
order to give that protection, the gates must be made wider 
than the road." Lindley, L.J., adopted this view, without 
subjecting the language of the section to critical examina- 
tion. The general scope of the section must be looked at : 
"The object of the section is that the railway shall be 
effectually fenced off from roads which it crosses on a level, 
and the company are bound to maintain * sufficient gates ' 
across the road ; . . . and the pith of it is ' that the gates shall 
* Charman y. 8.E. By., 21 Q.B.D. 524. 
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be of such dimensions and so constructed as, when closed, 
to fence in the railway and prevent cattle or horses passing 
along the road from entering upon the railway.' " It was 
also held that there was no case against the company under 
sec 68. 

In addition to the duty cast by statute upon a railway Duty to 
company in respect of level crossings across a highway, ctoSnjig 
there is also a duty on them to keep the crossing in a *"* wi»ir. 
proper state of repair for the passage of carriages across 
the rails. The principle is, that where persons are autho* 
rized by statute to create what would otherwise amount to 
an indictable nuisance, such as making cuts across a high- 
way, they are bound, without any express enactment, to 
put and keep up for the public a proper substitute for the 
old way. Accordingly, in Oliver v. If.E. By., L.R 9 Q.B. 
409, the defendants were held liable under the following 
circumstances. The plaintiff was driving a four-wheeled 
dog-cart along the highway where the defendants* railway 
crossed the highway on a level ; and in consequence of the 
rails being too high above the level of the road, the hind 
wheels of the cart were caught by the rails, and the carriage 
was torn in two. 
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CHAPTER XXV. 

Innkeepers' liability — Negligence of gueeta. 

The The common-law liability of an innkeeper has been limited 

common- -^y £6 & 27 Vict. c. 41, the Act of 1863, which is called 

liability " an Act to amend the law respecting the liability of inn- 

innkeeper, keepers, and to protect certain frauds upon them.*' The 

liability at common-law arose with the view of protecting 

the guest from the frauds of the innkeeper ; while the Act 

was passed to prevent frauds being perpetrated upon the 

innkeeper. "Thus the whirligig of time brings in his 

revenges." 

In the days of long ago, it was necessary to protect 
travellers against the possibility of innkeepers acting 
coUusively with highwaymen and other feloniously disposed 
persons who infested the roads. At common-law, an inn- 
keeper was liable for the property of his guest which was 
stolen while he remained as his guest ; xmless the guest by 
his own misconduct induced the loss. The leading case 
upon the subject of the common-law liabilities of an inn- 
keeper as regards the property of his guests, is Calye'e case} 
The Inn- By the Act of 1863 an innkeeper shall not be liable for the 

JcoeDcrs 

Act. loss of or damage to the goods and property of his guest 

(except as to horses and carriages) to a greater amount than 
£30; except— 

(1) where they have been "stolen, lost^ or injured 
through the wilful act, default, or neglect " of the 
innkeeper or his servants ; 

* Sec 1 Smith's! L.C., llth ed., p. 119. 
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(2) where the goods or property have beeu expressly 
deposited with him by his guest for safe custody : 
in which case the innkeeper may require as a 
condition of liability that the goods shall be placed 
in a box fastened and sealed by the person de- 
positing the property. 
The innkeeper is bound to receive his guests' property 
for safe custody ; and if he does not, or through his default 
the guest is unable to deposit them, he shall no longer be 
within the protection of the Act. Finally, to bring the 
innkeeper within the Act, he is required to exhibit a copy 
of the first section of the Act '^ in a conspicuous part of the 
hall or entrance to his inn." 

If a man goes to an hotel merely to dine or take when a 
food, not intending to stay at the hotel or inn for any^*^" 
longer time than is necessary for that purpose, and hangs 
up his hat and coat in the place provided for them, and 
they are stolen, the innkeeper will be liable without any 
evidence of negligence being offered by the plaintiff. The 
relationship of innkeeper and guest is established, although 
the guest is only using the inn for the temporary purpose 
of obtaining refreshment ; ^ and in the opinion of Kennedy, 
J., this is so, whether the guest is a "traveller" or not, 
whatever a " traveller " may mean. But if a man goes for 
refreshment to a restaurant, which is not also an inn or 
hotel, and his coat is stolen while he is there, this not 
being an inn, there is no such relationship of inn- 
keeper and gi^est The restaurant-keeper is a bailee of 
the coat, and to make him liable it is necessary to show 
that he has been guilty of negligence while it was in his 
custody.^ 

This relationship of innkeeper and guest, though, as we 

» Orchard v. Bwh (1898), 2 Q.B. 284 ; Bennett v. Meilor, 6 T.R. 
273. 

* Ultzen V. Nicoh (1894), 1 Q.B. 92. See also Beg. v. Bymer, 2 
Q.B.D. 136. 
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have seen, it is not affected by the length of the stay at 
the inn, only arises if a man actually becomes a guest, and 
only continues while he remains so.^ In Strauaa v. The 
8trau$e$ County Hotd and Wine Co., 12 Q.B.D. 27, the plaintiff 
arrived at Carlisle intending to spend the night at the 
defendants' hotel. He gave his luggage at the station to 
one of the defendants' porters to take to their hotel. He 
found a telegram awaiting him at the hotel and, after read- 
ing it, decided to go on to Manchester. He went into the 
coffee-room to dine, but not finding what he wanted there, 
he went, by the waiter's advice, to the station refreshment- 
room, which was under the same management as the hotel, 
and connected with it by a covered passage. On his way 
there, he met the porter with his luggage and told him to 
lock it up till he was ready to start for Manchester. The 
luggage was locked up in a room adjoining the refresh- 
ment-room ; and when the plaintiff afterwards arrived at 
the platform of the station, two packages from amongst 
his luggage were missing. The learned judge who tried the 
case (Stephen, J.) non-suited the plaintiff, on the ground 
that there was no evidence that the plaintiff ever became 
a guest of the defendants at their inn. On a rule being 
obtained to set aside the non-suit, the non-suit was upheld. 
Lord Coleridge, C. J., finding no ground for saying that the 
plaintiff was a guest in any sense at the time when his 
luggage was lost ; and Mathew, J., thinking that the 
plaintiff at no time became a guest. There was no proof 
of negligence on the defendants' part, so as to establish any 
liability there might have been on the defendants as 
bailees. 

An observation which may be made on this case is 
suggested by Orchard v. Bush (ante, p. 339). Although 

^ The cbftracter of guest attaches only while the guest is a traveller. 
After staying a long time at an inn, he may as a matter of fact be found 
to be a traveller no longer : Lamond v. Richard (1897), 1 Q.B. 641 ; 
and see Browne v. Brandt (1902), 1 K.B. 696. 
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it could be said that the plaintiff did not become a guest 
at the inn as regards intending to pass the night there, 
because as soon as he arrived at the hotel he expressed his 
intention of going on at once to Manchester ; is it clear that 
he was not a guest by reason of his taking temporary 
refreshment at a place connected with the inn ? Or, would 
he have been a guest if he had remained in the coffee-room 
to dine? "Was he not, under the circumstances, con- 
structively at least, dining at the inn ? Then, as regards 
the kind of property he had with him, though in Orchard 
V. Bvsh it was his coat merely for which the innkeeper was 
liable, and it might be said that a temporary guest cannot 
impose a liability on the innkeeper in respect of the safe 
custody of his impedimenta ; yet the innkeeper in this case, 
through his servant, undertook to accept the charge of 
them. In this view, the innkeeper would be liable to the 
extent of £30, there having been no contributory negligence 
on the guest's part. 

In order that an innkeeper should be relieved of his How the 
statutory liability under the Act to the extent of £30, for ^ rS^ve 
the loss of a guest's property, the innkeeper must show ^^mself 
contributory negligence on the part of the guest. But to statutorj 
enable the guest to claim more than £30, he must show JJ^J^how* 
that the loss occurred through the " wilful, act, default a guest 
or neglect " of the innkeeper.^ It is, however, necessary to more than 
remember that in order to claim the benefit of the Act, the *^® 
innkeeper must conspicuously display a correct copy of umit 
the first section of the Act. In Spice v. Bacon, 2 Ex. D. Spiee v. 
463, the landlord unintentionally exhibited a notice which ^^^^' 
omitted the word "act" after "wilful," the sentence 
running, "where such property shall have been stolen, 
lost, or injured through the wilful default or neglect of 
such innkeeper or any servant in his employ." This un- 
fortunate omission was sufficient to place the innkeeper 
outside the benefit of the Act. It was not a merely clerical 
> Medawar v. Grand Hotel Co. (1891), 2 Q.B. 11. 
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error, but a substantial one. The legal effect of the notice 
as it stood was, that it contained no statement which 
admitted the continuance of the common-law liability for 
the goods or property stolen or injured through the wilful 
act of the innkeeper or his servants. Speaking of the 
omission of the word " act," Lord Cairns, L.C., said : " The 
result is this : if it could be supposed that, in a case like 
the present, the goods were actually stolen by a servant 
in the employment of an innkeeper, the notice, as it now 
runs, would be a notice asserting that the common-law 
liability had ceased even in that case/' The omission 
therefore altered the operation of the section; as a mere 
verbal omission not material to the sense would not have 
done. ** The notice is therefore," said the Lord Chancellor, 
'' not a notice stating the law in the way the first section 
of the statute states it. I feel obliged to hold that the 
claim for protection under the statute fails." It had 
already been held in Squire v. Wheeler, 16 L.T., N.S. 93, 
that the word " wilful " in the section applies only to the 
word '* act," and not also to the words " default, or n^lect" 
Negii- We have seen that where an innkeeper wishes to 

the Beit's relieve himself of his liability to the extent of £30, he must 
^rt: prove circumstances which go to show that the loss was 
Jj^JJ" induced by the guest's negligence. Such circumstances 
were successfully shown in the case of Oppenheim v. 
White Lion Hotel Co} The plaintiff went to the defen- 
dants' hotel at Bristol, an hotel of considerable size, to 
stay the night there. He had with him a sum of £27 in 
a bag. Without making any ostentatious show of this 
money, he took the bag out in one of the public rooms, 
for the purpose of taking sixpence out of it When he 
went to bed, leaving his trousers, in which was the bag 
of money, on a chair by his bedside, he did not lock or bolt 
his bedroom door. The door was provided on the inside 
with a bolt and a lock with a key in it, both in good repair 
* L.R. 6 C.P. 515. 
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and condition ; and there was no notice warning him to 
lock or bolt his door. In the morning he found that the 
bag of money had been stolen. The County Court judge, 
before whom the case was tried, asked the jury whether 
the loss would or would not have happened if the plaintiff 
had used the ordinary care that a prudent man might 
reasonably be expected to have taken, and the jury found 
for the defendants. On appeal, this direction was held 
right The question was one of degree for the jury. " I 
agree," said Montague Smith, J., **that there is no 
obligation on a guest at an inn to lock his bedroom door.^ 
Though it is a precaution a prudent man would take, I 
am far from saying that the omission to do so alone would 
relieve the innkeeper from his ordinary responsibility. 
The law of Calye'a case may remain untouched. But the^ 
fact of the guest having Uie means of securing himself,, 
and choosing not to use them, is one which with the other 
circumstances of the case should be left to the jury. The 
weight of it must, of course, depend upon the state of 
society at the time and place. What would be prudent 
in a small hotel in a small town, might be the extreme of 
imprudence at a large hotel in a city like Bristol." The 
other circumstance to which the learned judge alluded> 
was the fact of the plaintiff having taken out his bag 
in the public room. Keating, J., took the same view; 
while Willes, J., does not in the course of his judgment, 
appear to rely at all upon the plaintiff having exposed 
his money. " By omitting to lock his door," ho said, " the 
jury might well think that the guest chose to take the 
risk of robbery upon himself, and that he ought to have 
taken more care." Whether omitting to lock the bedroom when 
door is or is not evidence of negligence depends, therefore, ^{^^^ 
upon " the state of society at the time and place." While bedroom 
at ordinary times it might not be negligent to do so at^egii^ 
a small inn in a public place, it might be so at a time e«"ce- 
^ And see Morgan v. Ravey^ 30 L.J. Ex. 131. 
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when races in the neighbourhood caused suspicious persons 

to be about the inn. 
Armitiead Amtisteod V. White, 20 L.J.Q.B. 624, decided in 1851, 
T. WhiU: i>efore the Act, abo was a case where the landlord was 

aDother 

case of relieved of his common-law liability by the negligence 
nogH-' ^f ^^ guest. The plaintiff, who was a commercial traveller 
K.eDcc. staying at the defendant's inn, left his box, with the 
defendant's assent, in the commercial room. The lock was 
insecure, and the box could be opened without a key ; and 
he had, before the loss, ostentatiously opened the box in 
the presence of others, showing that it contained money, 
and could be opened without a key. On the money being 
stolen from the box whilst the plaintiff was still a guest, 
he brought an action against the landlord. All these 
circumstances were held to make it a question of fact for 
the jury whether the plaintiff was not guilty of "gross 
negligence;" and Lord Campbell, C.J., said he doubted 
whether, in order to get rid of the innkeeper's liability, 
crassa negligentia on the part of the guest must be shown. 
The facts at least furnished evidence of negligence, and 
it was therefore a question for the jury. 



Digitized by VjOOQIC 



CHAPTER XXVI. 

Negligence of solicitors — Statute of Limitations — Medical 
men — Architects and surveyors. 

We have seen that skilled persons impliedly undertake to 
exercise their skill in matters pertaining to it; and a 
solicitor who is negligent as a solicitor is liable either in 
tort or in contract to his client. (See Turner v. Stallihrass 
(1898), 1 Q.B. 56, ante, p. 64, and cases there cited.) 

So long ago as 1830, Tindal, C.J., in Oodefroy v, Dalton, Duties 
6 Bing. 460, thus dealt with the duties of a solicitor in Solicitor, 
respect to the exercise of his skill. " It would be extremely 
difficult," he said, "to define the exact limit by which the 
skill and diligence which an attorney undertakes to furnish 
in the conduct of a case is bounded ; or to trace precisely 
the dividing-line between that reasonable skill and diligence 
which appears to satisfy his undertaking, and that crassa 
negligentia or lata culpa mentioned in some of the cases, 
for which he is undoubtedly responsible. The cases, how- 
ever, appear to establish, in general, that he is liable for 
the consequences of ignorance or non-observance of the 
rules of practice of this Court ; for the want of care in the 
preparation of the cause for trial, or of attendance thereon 
with his witnesses ; and for the mismanagement of so much 
of the conduct of a case as is usually and ordinarily allotted 
to his department of the profession. Whilst, on the other 
hand, he is not answerable for error in judgment upon 
points of new occurrence, or of a nice or doubtful con- 
struction, or of such as are usually entrusted to men in the 
higher branch of the profession." 
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Not liable In all cases involving the exercise of professional skill 
judgment, there is no guarantee that the advice given is absolutely 
right. Nor is it necessarily evidence of want of skill 
that it turns out not to be right An error of judgment 
is not negligence, and a solicitor in giving his advice 
does not warrant its soundness. There are certain things 
he is bound to know which form part of the equipment 
of a solicitor. If his advice is based upon ignorance of 
them, he has not satisfied his obligation and undertaking 
to exercise the ordinary skill of a solicitor. But if his 
advice is diligently given, and is based on a view of the law 
involving questions of doubt ; though the view he takes is 
Rubsequently found to be an erroneous one, he is not 
guilty of professional negligence. Blair v. Asaets Company 
(1896), A.C. 409, a Scotch case, was one where solicitor:! 
were sought to be made liable for negligence because 
they had wrongly advised, not on the facts, but on the law, 
having based their decision on a case decided unanimously 
by the Court before whom the matter, on which the solicitors 
were advising, would have to come. Lord Herschell, when 
dealing with the charge that the solicitors were negligent 
because they had given erroneous advice upon a question 
of law, said : '* The utmost that could be said is, that, subse- 
quently to that decision, when the case came before this 
House, where it was reversed upon another point, one of 
the noble and learned lords expressed a doubt whether, 
upon the point which is now of importance, that case was 
rightly decided. It was no part of the necessary duty of 
the appellants (the solicitors) to discuss the questions of 
law which might arise upon the matters upon which they 
were asked to advise. I can see not the faintest shadow of 
ground for alleging that, in giving the advice they did, they 
displayed any want of care whatsoever. That would be 
enough to dispose of the case." Lord Shand adopted the 
view of one of the learned judges below, who said: " It 
was their duty to form their own opinion and to advise 
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accordingly. But it was not their duty, nor according to 
their instructions, to reason out the matter, to say whether 
their opinion was given with confidence or hesitation, or 
to quote the authorities." While Lord Davey declared 
that it seemed to him '* extravagant to hold that law-agents 
were guilty of actionable negligence because they gave 
advice to their clients which involved the assumption that 
a recent and unanimous decision of the very judges before 
whom the question would come was correct." 

Where it was sought to establish negligence against a Liability 
solictor in and about advice given as to the securities on I^^Jl^e 
which the plaintiff had advanced his money, it was held ^^^ 
that as the loss was in respect of a matter of conduct as investiDg 
to which the advice of the solicitor was founded on^^^'^y^* 
the opinions of competent surveyors as to the value of 
the property, and those opinions had been submitted to the 
client's judgment, no negligence had been established.^ 

But where a solicitor is instructed to take proceedings 
against the acceptor of a foreign bill, it is his duty, when 
he is conversant with the law of the foreign country, first 
to ascertain whether his client's bill was complete by 
special indorsement as required by the law of that country, 
before bringing an action in his client's name. Where he 
did not do so, although he might have been misled by 
what his client said, he was held to be guilty of such 
negligence as disentitled him to recover the costs of the 
abortive proceedings.^ This was neglect in respect of a 
matter within his province, it being admitted that he knew 
the law of the foreign country. 

It is negligence in a solicitor not to tell his client that Not to tell 

his suggested action is sure to fail, or is an improvident one; ^|^^\^^^ 

for it is his duty towards his client to give him that advice, action is 

A solicitor once allowed his client to bring an action, at yised'ia 

much expense to himself, in which he could not recover "®s^'- 
^ genoe. 

" Chapman v. Chapman^ L.R. 9 Eq. 276. 

^ Long V. Orsi, 26 L.J.C.P. 127 ; and see Cox v. Leech (jpostf p. 348). 
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more than nominal damages; and Lord Tenterden, C.J., 
thus addressed the solicitor at the conclusion of the case : 
** You say in your evidence, that you neither persuaded nor 
dissuaded the plaintiff, when he applied to you on the 
subject of this action. In that respect you did not do your 
duty. It was your duty to tell him that he ought not to 
bring the action." ^ 

Even where a solicitor has his client's positive in- 
structions to proceed, it is still his duty to tell him that 
the action will not succeed, if that is his opinion.' 
DoPence of A solicitor who has been guilty of negligence cannot 
ffenc6 on ^^^^^er his costs, and his bill being considered as a whole, 
action for no part is recoverable ; unless under circumstances where 
cobS' ^ portions of the costs are quite unconnected with the alleged 
negligence, as in Cox v. Leech^ 26 L.J.C.P. 125. There, a 
solicitor had instituted proceedings for his client in the 
Mayor's Court, where there was no jurisdiction to issue a 
commission to examine witnesses in India, it being dear 
that it was necessary to enable his client to establish his 
case that such commission should be obtained. It was held 
to be negligence on the solicitor's part not first to have 
ascertained that the Mayor's Court did not possess this 
power; but as to certain perfectly proper letters he had 
written before proceedings, applying for the money claimed 
by his client, he was allowed to recover the cost of them. 
Where On the taxation of costs between a solicitor and his 

gence is ^^^^^^y the Taxing Master can disallow the costs of proceed- 
set up on ings, in an action conducted by the solicitor, which were 
ofcosu occasioned by his negligence or ignorance. But if the 
^JT^®®" a negligence goes to the loss of the whole action, he ought 
and his not to disallow them, but to leave the client to bring an 
client. action for negligence against the solicitor.^ 

Where a solicitor brings his action tp recover hia costs, 

* Jacks V. Bdl, 3 C.P. at p. 317. 

» In re CUrk, 1 De G. M. & G. 43. 

3 /rt ^g Massey and Carey, 26 Ch. D. 459. 
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the defence of negligence must show that the result of the 
negligence allied rendered his services altogether fruitless, 
and that this result was wholly due to that negligence. These 
are facts for the jury to determine.^ But it is sufElcient to 
sustain a counter-claim by the defendant, if he shows that 
the proceedings were only in part fruitless by reason of the 
solicitor's negligence. 

A solicitor can in some cases protect himself by taking wiiere 
the opinion of counsel He is not answerable for counsel's ^tectod* 
neglect;* nor when he has obtained counsel's opinion upon fcy taking 
a properly drawn case, and acted upon it. But in matters oounsci. 
of practical procedure which ought to be within his know- 
ledge as a solicitor, he is not protected by the opinion of 
counsel, unless they involve questions of doubt* 

In actions for negligence, the Statute of Limitations Statute of 
begins to run from the time of committing the injurious tiJS^^ 
act, and not from the discovery of it* Though this is so ^^n it 
as to negligence on the part of a solicitor, if, apart from rua in 
negligence, the special relationship of trustee and cedui^^^^^^ 
que trust exist between the solicitor and the client, and genoe. 
a breach of trust or of moral duty is committed by the 
solicitor, the Statute of Limitations does not apply. In 
Dooby's case (infra) a mortgage, which subsequently proved 
to be insufficient, was made through a solicitor, and more 
than six years afterwards the client brought an action 
against the solicitor for damages. It was held on the facts 
that the client had herself approved of the mortgage, and 
that the solicitor merely did the legal business connected 
with it, and was not in the position of a trustee, and there- 
fore the statute applied. Kekewich, J., divided the cases 
of employing a solicitor to advance money on mortgage 
into three classes: he may be employed to invest in a 

> Bracey v. Carter, 12 A. & B. 373. 

« Lotory ▼. Ouil/ord, 5 C. & P. 234. 

» Laidler t. Elliott, 3 B. & C. 738 ; Gode/roij v. Daiton (ante, p. 345). 

* Dooby V. Watson, 39 Ch. D. 178. 
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particular mortgage ; or to find securities to be approved by 
the client, and then to invest the money ; and, lastly, he 
may be employed to find the securities and invest the 
money, the client taking little or no part in the matter. 
In this last case the solicitor accepts a very onerous duty, 
" because," said the learned judge, " beyond providing the 
mortgages, beyond doing the merely legal business, he 
really undertakes the responsibility to his client of seeing 
that they are good mortgages, on which the money may be 
safely invested. That is within the ordinary duty of 
solicitors according to the practice of the profession, and 
is a more onerous duty, and one which some solicitors, I 
believe, decline to take." 

If the solicitor acts either in the first way or the second 
— assuming, as to the second, that the mortgage is approved 
by the client — then he is free, except from a charge of 
negligence; and this is barred after six years by the 
Statute of Limitations, which constitutes a good defence. 
But if he falls within the last class, being responsible to 
his client for selecting a good mortgage, the question will 
be whether, having accepted the money on trust to invest 
in a good mortgage, he is not responsible for having 
selected a bad one. In deciding that question, the fact 
that he did not employ an independent valuer, or did not 
take other proper means of ascertaining the value of the 
mortgaged lands, would be of vast importance. The point 
would be, whether he had discharged his duty as a trustee. 
But these facts would only amount to negligence if he had 
been employed in the first two ways pointed out, which 
would not make him a trustee beyond his duties as a 
solicitor ; and, being negligence, an action against him six 
years after making the investment would be barred. 

The Statute of Limitations enacts that the actions 
therein mentioned shall be brought ** within six years next 
after the cause of such action or suit, and not after ; " and 
the expression "cause of action" arises at the time when 
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the debt could first have been recovered by action. The 
right to bring an action may be postponed by the terms of 
the contract, or may arise on various events ; and it is held 
that the statute runs from the earliest time at which the 
action could be brought, which forms a slight qualification 
of the rule above stated, i.e. that it runs from the time 
of the doing of the injurious act^ Where, however, the 
original act was not wrongful, but only becomes so by 
reason of damage subsequently arising, as where (as in 
Barley Main Colliery v. Mitchell, 11 App. Cas. 127, post, 
p. 387) a new subsidence occurred from an excavation, after 
damages had been recovered for the then injury occasioned 
by the original excavation, there is no " cause of action '' 
against which the Statute of Limitations runs, until the 
injury occurs.^ 

Except in such cases as have already been mentioned, 
a solicitor who puts a properly drawn case before a barrister, 
and acts upon his opinion, is protected against an action 
for negligence, and he is not answerable for counsel's 
neglect.^ The position of a barrister is unique amongst Position of 
professional men. His remuneration is theoretically an*^'*"^*' 
honorary one ; he cannot sue for his fees, and, on the other 
hand, he cannot be sued for negligence. This position has 
always been jealously maintained, no less in the public 
interest, than in that of the profession. " I think it is of 
the utmost importance," said Lindley, L.J./ ''that the 
Court should not assist barristers to recover their fees. If 
they do so, the whole relation between a barrister and his 
professional client will be altered, and a door will be 
opened which will lead to very important consequences as 
regards counsel. The inevitable result will be to do away 

1 Beeves v. Butcher (1891), 2 Q.B. 509, in mbich ffemp v. Garland, 
4 Q.B. 519, was approyed by the Court of Appeal. 

» And see CrumUe v. Walhend Local Board (1891), 1 Q.B. 503. 
5 Lownj V. Ouil/ord, 6 C. & P. 234 (ante, p. 349). 
* Le Brasseur v. Oakley (1896), 2 Ch. at p. 494. 
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with that which is the great protection against an action 
for negligence by his client." 

Lopes, L.J., in the same case said: **I entirely agree 
that the Court cannot, and ought not to, assist a barrister 
in recovering his fees. The payment is only a matter of 
honour. It is open to counsel, if he thinks fit, not to 
accept a brief unless the fee is prepaid ; and it would be 
contrary to all the decisions, and I think against good 
policy, to hold that counsel's fees are recoverable. The 
decision of the Court of Common Pleas in Kennedy v. 
Brown (13 C.B., N.S. 677) has always been acted upon, 
and it establishes the unqualified doctrine that the rela- 
tion of counsel and solicitor renders the parties mutually 
incapable of making any legal contract of hiring and 
service in regard to litigation. That rule has existed for 
a long time, and, speaking for myself, I should be very 
sorry to see it in any way impugned." 

In the case where these remarks fell from the learned 
Lords Justices, a barrister had employed solicitors in a 
private matter of his own, and under the common order to 
tax their costs, he sought to set off fees due to him from 
them in respect of matters in which they had professionally 
employed him ; and it was held that he could not do so. 

The duty of counsel is to advise his client out of Court, 
and to act for him in Court, and imtil his authority is 
withdrawn he has, with regard to all matters that properly 
relate to the conduct of the case, unlimited power to do 
that which is best for his client.* "I apprehend," said 
Lord Esher, M.R., "that it is not contended that this 
power cannot be controlled by the Court. It is clear that 
it can be, for the power is exercised in matters which are 
before the Court, and carried on under its supervision. If, 
therefore, counsel were to conduct a cause in such a manner 
that an unjust advantage would be given to the other side, 
or to act under a mistake in such a way as to produce 
1 Matthews v. Mumter, 20 Q.B.D. 141. 
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some injustice, the Court has authority to overrule the 
action of the advocate/' 

The authority given to counsel includes a power to 
compromise an action.^ Fry, L. J., in the same case said : 
*' Prior to the compromise " (which it was the object of the 
application to set aside) " counsel had received no instruc- 
tions as to a compromise. In the compromise itself there 
was nothing collateral to the action, nothing unjust, and 
there was no mistake, in fact, on the part of counsel. In 
the absence of these matters it was plainly the duty of 
counsel to do that which he considered best for his client. 
I think it would be disastrous — I do not say in the interest 
of the bar, but in the interest of litigants — ^if we had to 
decide otherwise, for such a result would often necessitate 
the refusal, because the client happened to be absent, of an 
offer of compromise highly advantageous to him." 

In all cases of skilled or professional labour, where a 
man publicly pi*actises a profession, he holds himself out 
as being properly equipped for its due performance. He 
represents and undertakes, therefore, that he is possessed 
of the necessary and customary skill pertaining to that 
calling or profession, whether he is a professional man or 
a skilled artisan.^ 

A medical man, as any other skilled person, is not NegU- 
answerable for an error of judgment, but he is bound to ^^{^ 
exercise such degree of skill as ordinarily belongs to his men. 
profession. What that standard is cannot, however, be 
defined, and it becomes a question for the jury to determine 
whether such skill has or has not been exercised in the 
particular circumstances before them. It is obvious that 
in performing that duty the jury is placed in a peculiar 
and difficult position. In the course of summing up a case 
to a jury, where it was alleged that a medical man had 

^ See, as to the binding effect of a compronQise arranged by counsel, 
NtaJe V. Lady Gordt^-Lennox (1902), A.C. 4G5. 
* Harmer y. Cornelius, 28 L. J.CP. 85. 

2 A 
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been negligent, Erie, C.J., said*: *'A medical man was 
certainly not answerable merely because some other prac- 
titioner might possibly have shown greater skill and know- 
ledge ; but he was bound to have that degree of skill which 
could not be defined, but which, in the opinion of the jury, 
was a competent degree of skill and knowledge. What 
that was the jury were to judge. It was not enough to 
make the defendant liable that . • • even he might possibly 
have used some greater degree of care. The question was 
whether there had been a want of competent care and skill 
to such extent as to lead to the bad result." That is to 
say, that though the defendant may have exhibited a want 
of care in this or that matter, no liability for negligence 
attaches to him, unless the injury complained of was caused 
by, or arose out of, that particular want of care. 

If an unqualified assistant is left in charge by a medical 
man, and injury results to some one from his acts, the master 
would be civilly, and under certain circumstances, criminally 
liable. " We need hardly say," said Hawkins, J., in deliver- 
ing the judgment of the Court in a case where an unqualified 
assistant of a duly qualified chemist was being dealt with 
under the Pharmacy Act, 1868, " that if mischief arose by 
reason of a master negligently leaving an unqualified person 
in charge of his poisons, no punishment of the assistant 
under sec 15 would exonerate his master from his civil 
liability to any person injured, nor, if death ensued through 
such negligence (if a jury found it to be of a criminally 
culpable character), would he be exonerated from a liability 
to a charge of manslaughter." ^ 
Architect Where the exercise of judgment or opinion on the part 
ft"d of a third person is necessary between two persons, so that 

when the third person has to exercise his judgment impartially 
M8Hk)n of between the two, he is in the position of a quasi-arbitrator, 
quasi- and is not liable to an action for negligence or unskilfulness 

' Itich V. Pierponty 3 F. & F. 35. 

2 FliarmaceuticcU Society v. Wheddon, 2i Q.B.D. at p. 090. 
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in discharging his quasi-judicial functions.^ This position arbitra- 
is occupied by an architect or surveyor as between the ii|[Ji "f^p 
building owner and the contractor, where, by the building ^^S^i- 
contract, the architect has to give certificates from time to 
time as to the value of the work done leading up to his 
final certificate ; the architect's certificate to be binding on 
the parties.^ In such a position, the architect has a duty 
both towards his employer, the building owner, and towards 
the builder, to exercise his judgment impartially between 
them ; and no action of negligence lies against an arbitrator, 
or a person in the position of an arbitrator. Fraud on the 
architect's part, or fraudulent collusion with one of the con- 
tracting parties, would render him liable, but nothing short 
of this. An architect is not always in this position, and he 
may be, under the same contract even, as regards the giving 
of certificates, in the position of an arbitrator ; and as regards 
other duties undertaken by him, merely in the position of 
an agent of, or skilled person employed by, the building 
owner. In the latter case he would be liable, as any other 
skilled person, if he performed his duty negligently or un- 
skilfully. The duty he would owe would be to his employer 
alone, and if unskilfully discharged, he would be liable to 
an action for negligence by his employer. Bogers v. James, 
8 Times Bep. 67, was a case of that kind, where an architect 
was held to be liable for negligence in an action by his 
employer, in not properly supervising the work under a 
building contract which he was employed to supervise by 
the building owner. But in the case where he has to give 
certificates binding upon the parties, involving the exercise 
of quasi-judicial functions ; though he is not an arbitrator 
strictly, so as to be within the Common Law Procedure 
Act or the Arbitration Act, yet he acts in a capacity 
which is described as that of a quasi-arbitrator;® and is 
therefore not liable in an action of negligence. 

» Pappa V. Rose, L.R. 7 C.P. 32, 525. 2 Stevenson v. Watson, 4 C.P.D. 148. 
3 Wadsworth v. Smith, L,R. 6 Q.B. 332. 
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The same principle applies where an average adjuster 
is appointed to make an adjustment in the ease of a ship 
which has incurred a general average loss, so as to settle 
the proportions of the loss to be borne by the parties. 
The average adjuster is then clothed with the same quasi- 
judicial functions.^ 

The position of the architect again came up for con- 
sideration in the two cases of ChaTnJbers v. Goldthorpe and 
Bestell V. Nye, which were tried together.* There, the 
architect was employed by the building owner to super- 
vise the erection of some houses by a contractor ; and the 
building contract provided for payments on account during 
the work, and of the balance on completion, upon certifi- 
cates of the architect; and also that the architect's 
certificate, showing the final balance due to the contractor, 
should be conclusive evidence that the works had been 
duly completed, and that the contractor was entitled to 
receive payment of the final balance. It was held by a 
majority in the Court of Appeal, that the architect, in 
ascertaining the amount due, and certifying for it under 
the contract, was in the position of an arbitrator, and 
therefore was not liable to an action by the building owner 
for negligence in discharging those functions. On a point 
that was taken, and which had been discussed in previous 
cases, that the architect could not be acting as an arbitrator 
because no dispute had arisen between the building owner 
and the contractor, Collins, L. J., said : " There is involved 
in such an agreement an underlying assertion of possible 
difference as to the right to be so ascertained by the third 
person ; and the person who, on notice of such an agree- 
ment, accepts the responsibility of deciding the matter 
between the parties must, in my opinion, have duties to 
both of them. It is not, I think, necessary that there 
should be a formulated dispute in order to clothe such a 

» Tharats Sulphur Co. v. Lqftus, L Jt. 8 C.P. 1. 
• 1901, 1 Q.B. 624. 



Digitized by VjOOQIC 



ARCHITECTS AND SURVEY0B8. 357 

person with the duties, and confer on him the immunities, 
of a quasi-arbitrator.'' 

The remarkable circumstance about this case is, that so 
distinguished a judge as Bomer, L.J., who dissented from 
the judgment, should have taken a view fundamentally 
opposed to that which has alwa3rs been accepted by the 
profession since the case of Stevenson v. Watson (ante, 
p. 355) was decided. It is difficult to conceive how in any 
case a builder would consent to an architect's certificate 
being final and conclusive between himself and the building 
owner, and that obtaining the certificate should be a con- 
dition precedent to his right to receive payment for his 
work, if the architect were in this respect merely the agent 
of the employer, the building owner, and owed no duty to 
the builder to hold the scales even between them. 

The relations existing between an architect who is also Sorivener 
the quantity surveyor, and the building owner; and between ^^J^^^q^ 
the architect and the builder, are shown by the cases of v. Lord 
Scrivener v. Pask, L.R 1 C.P. 715, and Thorn v. Lord uSZS 
Mayor of London^ 1 App. Cas. 120. In the first case, the 
defendant employed an architect to prepare plans and a 
specification for a house, and to procure a builder to build 
it The architect took out the quantities, and the plaintiffs, 
the builders, tendered upon the faith of these being correct* 
They proved to be incorrect, and the plaintiff) had to expend 
on the building a much larger amount of materials than 
the quantities showed. Upon this the plaintiff sued, not 
the architect, but the defendant, to recover the amount he 
had expended above the contract price. It was held that 
there was no evidence that the architect acted as the 
defendant's agent in taking out the quantities, or that 
the defendant guaranteed their accuracy ; and that, there- 
fore, the plaintiff could not recover more than the contract 
price. " To entitle the plaintiffs to recover, they must make 
out three things," said Blackburn, J. : " that Paice (the 
architect) was the defendant's agent, that Paice was guilty 
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of fraud or misrepresentation, and that the defendant 
knew of and sanctioned it. There is no evidence here of 
either of these things. If there has been misconduct on 
the part of Paice, the plaintifis have their remedy against 
him." 

In Thorn v. Lord Mayor of London (supra) plans and 
a specification for the building of a bridge were prepared 
for the use of those who tendered for the work ; and it was 
held, in the absence of any express warranty, that the 
person asking for tenders does not impliedly warrant that 
the work can be properly carried out according to such 
plans and specification. The plans and specification were 
prepared by the defendant's engineers, and it turned oat 
in the course of the work that the bridge could not be built 
in accordance with the plans. This involved the contractors 
(the plaintiffs) in much additional expense; for they had 
tendered upon the basis of the plans which, it was stated, 
"were believed to be correct." The plaintiflb sued the 
defendant as upon a warranty that the bridge could be 
built according to the plans, and alleging the breach ; and 
it was held that no such action would lie. The contractors 
should have ascertained for themselves that the work could 
be done in accordance with the specification. '* It is said 
that it is the usage of contractors," said Lord Chelmsford, 
" to rely on the specification, and not to examine it particu- 
larly for themselvea If so, it is an usage of blind con- 
fidence of the most unreasonable description." ^ 
A con- A contractor, too, may deprive himself of remedies to 

bound " which he might have been entitled, by his own negligence, 
by his A contractor entered into a building contract without 
though sufficient consideration and reflection, and found as he 

* See also Hydraulic Engineering Co. ▼. Spencer^ 2 Times Rep. 554, 
where contractors, haying undertaken to make cylinders, according to a 
specification, which should be perfect ones*, were not exouetated because 
it was impossible to make other than delective one^ in accordance mth 
tlie si^ecificaticn. 
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carried it out, that he was a considerable loser by it; the he has 
quantities on which he founded his estimate being less than ^^red ^ 
those given in the working plans he had bound himself to ^^^ i^- 
work by. It was held that, nevertheless, his signature not 
having been obtained by any undue means, he must bear 
the consequences of having carelessly entered into the 
contract.* 

This case also dealt with another point affecting the The 
quasi-judicial position of the architect The contract ^^^*.^*'* 
provided that all questions between the parties should be under the 
settled by the award of the architect. It appeared, how- ^u^tor 
ever, that the architect had also entered into a contract ^n|» 
with the building owner to erect the house for a sum not Kimherle^ 
exceeding £15,000 all told, and the services of the builder^- ^^^• 
had been engaged by the architect without informing him 
of this contract. The M.R. (Lord Romilly) held, that this 
circumstance was sufficient to make it impossible for the 
architect, as in an ordinary case, to decide impartially 
between the builder and the building owner. The architect 
had himself a strong pecuniary interest in seeing that the 
cost did not exceed the £15,000, as the employer could not 
be called upon to pay more than that sum, without being 
entitled to deduct it from what he had to pay the architect. 
The arbitration clause therefore, the architect's contract 
with the employer having been concealed from the builder, 
was not binding on the builder ; and the architect was 
really under the circumstances the agent of the employer, 
and not in a position to act as an impartial arbitrator 
between the employer and the builder. 

A valuer of ecclesiastical property, who holds himself Negli- 
out as such, is bound to possess a knowledge of the general e^i^^ 
rules applicable to the subject, and of the distinction a«^]^ 
between the cases of valuation as between an incoming and 
outgoing tenant, and a valuation as between an incoming 
and outgoing incumbent. He is not, however, bound to 
* KivibtrUy v. Dick, L.R. 13 Eq. 1. 
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possess a precise knowledge of the law respecting the valua- 
tion of dilapidations as between the incoming and outgoing 
incumbent. Ecclesiastical surveyors had been employed 
by an incoming incumbent to act for him to value the 
dilapidations on his behalf, and to settle the amount to be 
paid by the executrix of the outgoing incumbent with a 
valuer appointed by her. By their negligence, the amount 
to be received by the incoming incumbent was settled at 
too small a sum. Through their ignorance of the duties 
they had undertaken to discharge, they valued as between 
incoming and outgoing tenant, instead of as between in- 
coming and outgoing incumbent. The incumbent brought 
an action of negligence against the surveyors for damages ; 
and it was held that the surveyors were not in the positbn 
of quasi-arbitrators and were not so sued, and therefore an 
action of negligence would lie. The cause of action was 
the breach of their undertaking that they were competent 
to discharge the duties they had accepted ; and the verdict 
of the jury for the defendants was set aside, on the grounds 
that the verdict was against the evidence, and that the 
judge had misdirected the jury.^ 
Negli- A '^ patent agent," too, is expected to know the law 

patent^ relating to the practice of obtaining patents, though he is 
agents, not bound to be accurately acquainted with the whole law 
of patents. He is bound, therefore, to know a decision of 
the Court which operated to change the practice as to the 
obtaining of letters patent Where, through ignorance of 
this decision, his employer suffers by being prevented from 
obtaining a patent, this is negligence for which the patent- 
agent is liable to his employer in damages.^ 

> Jenkins v. Betham, 24 L.J.C.P. 94. 
« Lee V. WalJcer, L.R. 7 C.P. 121. 
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Estoppel in pais — Negligent conduct — What is *' enabling '* 
a fraud to be committed. 

TflEHE are cases which arise, when the question is which 

of two innocent persons is to bear a loss that has been 

sustained, where a person is estopped, or precluded by his 

negligence, from denying a state of things upon the faith 

of which another has been induced to rely to his prejudice. 

In Carr v. L. & N. W. By., L.R. 10 C.P. 307,^ the proposition Tho rule 

was thus stated : — ** If, in the transaction itself which is in ^i' 9*^ ^ 

dispute, one has led another into the belief of a certain By. 

state of facts by conduct of culpable negligence calculated 

to have that result, and such culpable negligence has been 

the proximate cause of leading, and has led, the other to 

act by mistake upon such belief, to his prejudice, the second 

cannot be heard afterwards, as against the first, to show 

that the state of fckcts referred to did not exist." It is 

always necessary to observe that any evidence of negligence 

which can operate by way of estoppel, must be negligence 

in the transaction itself, and also the proximate cause of 

the loss. The proposition as to estoppel arising from 

negligent conduct, had been stated generally to be, "that as The rule 

a broad general principle whenever one of two innocent J^^^^"* 

persons must suffer by the act of a third person, he who oent 

has enabled such person to occasion the loss must sustain ^SmHs 

it" ^ But this rule has been limited to cases where the ^^^*^- 

cations. 

1 And see Fickard v. SearSy 6 A. & E. 469 ; and Parke, B.% remarks 
on that case ia Freeman y. Cooke, 18 L.J. Ex. 114. 

* Per Ashurst, J. : Lickharrow v. Mason, 2 T.R. 63 ; and see also per 
Wilde, B. : Swan v. North British Australasian Co., 32 L.J. Ex. 273. 



Digitized by VjOOQIC 



3G2 THE LAW OF NEGLIGENCE. 

conduct or default is in the very transaction itself; and 
"enabled" means that the neglect was the proximate 
cause of the mistake.^ The rule must be qualified, said 
Blackburn, J., in Swan v. North British Auatralaaian Co., 
" by saying that the neglect must be in the transaction 
itself, and be the proximate cause of leading the party into 
that mistake ; and also must be neglect of some duty that 
is owing to the person led into that belief, or, what comes 
to the same things to the general public, of whom that 
person is one, and not merely neglect of what would be 
prudent in respect to the party himself, or even of some 
duty owing to third persons with whom those seeking to 
set up the estoppel are not privy/* 

This expression of opinion sums up succinctly the whole 
state of the law on this point. 

If a man, therefore, loses his cheque-book, or leaves it 
about not under lock and key, and a thief steals it and 
forges a cheque by means of which he obtains money from 
some one, the owner of the cheque-book is not liable to the 
person who has thus lost his money. The negligence, if 
any^ is not in the transaction itself, and is not such as 
would naturally and ordinarily lead to the forging of the 
Toungy, cheque.^ But where the drawer of a cheque had drawn it 
no^longer ^^ negligently as to leave room for figures to be inter- 
law, ex- polated, and the bank, being thus misled, paid the amount 
showing which had been interpolated, the negligence there was in 
customer ^^® transaction itself, and was the proximate cause of the 
lias a duty loss ; and the drawer had neglected to perform a duty he 
his^* * owed to the bankers to draw cheques in a reasonable 
bankers manner. The drawer of the cheque was consequently held 
cheques not entitled to recover from the bankers the extra moneys 
negligent ^^^^ ^^ ®^ P®*^^ ^^ *'^® person presenting the altered cheque 
fashion, for payment. The ground was that, as between a customer 

» Arnold ▼. Cheque Bank^ 1 C.P.D, 678 ; Svoan v. North British 
AtjLstraJasian Co. (supra), 

2 Bank of Ireland v. Evans' Charities, 5 H.L.C. 389 (per Parke, B.). 
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of a bank and the bankers^ the customer owes a duty to 

them to draw cheques with ordinary care ; and as he caused 

the bankers to pay the forged cheque by his own neglect 

in the mode of drawing the cheque itself, he could not 

complain of the payment.^ 

The Banh of Ireland case (mpra) was one where there Tlie BanJ: 

was negligence in the custody of the seal of the corporation, %^^f^^^^ 

whereby the seal was placed to a transfer. " If there was neglieent 

negligence in the custody of the seal, it wisis very remotely of aea/of 

connected with the act of transfer. The transfer was not * ^. 

poratioiK 

the necessary, or ordinary, or likely result of that neg- 
ligence. It never could have been, but for the occurrence 
of a very extraordinary event, that persons should be found 
either so dishonest or so careless as to testify on the face of 
the instrument that they had seen the seal duly affixed." ^ 
In Arnold v. Cheque Bank {ante, p. 362), the plaintiffs, ArwAd v. 
merchants in New York, wishing to transmit £1000 to ^1^ 
Williams & Co. of Bradford, purchased of Stewart & Co. 
of New York a draft for that amount, drawn by Stewart 
& Co. on Smith Payne & Co. of London, payable to the 
order of the plaintiffs on demand. The plaintiffs having 
obtained the draft, indorsed it specially to Williams & 
Co., and inclosed it in a letter to Williams & Co. for the 
purpose of transmission. The letter was placed in the 
letter-box in the plaintiffs' office in the usual way to be 
posted. A clerk of the plaintiffs', one Hecht, stole the 
letter, forged Williams & Co.'s indorsement, and procured 
the defendants, who were bankers in London, to present 
the draft and obtain the money. The bankers having 
obtained the money, placed it to the account of a person 
acting in concert with Hecht, who very shortly afterwards 

' Young v. Orote^ 4 Bing. 253 ; and see this case commented on in 
Bank of Ireland cobc (gupra\ and BaxmddU v. Bennett, 8 Q.6.D. (per 
Brett, L.J., at p. 533). See Scholfidd^s case (post, p. 375). 

2 Bank of Ireland case (supra), and see Mayor, etc., of Merchants of 
the Staple of England v. Bank of England, 21 Q.B.D. 160. 
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drew it out. The plaintiffd brought an action for money 
had and received, and the defendants, in order to show 
that the plaintiffs' negligence in the custody and trans- 
mission of the draft afforded facilities for the fraud, and 
thus estopped them from suing for the money, tendered 
evidence that it was an almost invariable practice amongst 
merchants sending large remittances from abroad to send, 
besides the letter containing the remittance, a letter of 
advice by the same or the next mail. This evidence was 
not allowed to be given, on the ground that the alleged 
negligence was collateral only to the transaction giving 
rise to the action ; and it was held that the plainti£&* right 
to the draft, and to sue for the proceeds as money received 
to their use, was not affected by Hecht's felony. Having 
held that the property in the draft had never passed out of 
the plaintiffs — ^because an " indorsement " consists not only 
of the written indorsement on the draft, but also of the 
delivery of the instrument with the intention to transfer 
the property — the Court held that the money was received 
by the defendants under a mistake, but tortiously as against 
the plaintiff, and that, subject to the question whether the 
plaintiffs had by their conduct disentitled themselves to 
sue^ they might waive the tort, and recover the proceeds as 
money received to their use. Dealing with the question 
of the plaintiffs' conduct, it was held that there was no 
evidence of negligence which could operate by way of 
estoppel to the plaintiffs ; and, further, that the evidence 
excluded was properly rejected, because it would not, if 
admitted, have amounted to any defence. The alleged 
duty, if any, was one which was collateral to the indorsing 
and forwarding, and its omission could not be the proximate 
cause of the larceny. " Let us inquire," said CJoleridge, 
C.J., who delivered the judgment of the Court, " how far 
there was in this case any actual proof of such neglect, or 
of any breach of duty to the defendants as members of the 
general public. No authority whatever was cited to us for 
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the contention that negligence in the custody of the draft 
will disentitle the owner of it to recover it or its proceeds 
from a person who has wrongfully obtained possession of 
it Here, there was nothing in the draft or the indorse- 
ment with which the plaintiffs had anything to do, cal- 
culated in any way to mislead the defendants. It was 
regularly indorsed, and was then inclosed in a letter to 
the plaintiffs' correspondents, to be sent through the post. 
There could be no negligence in relying on the honesty of 
their servfiints in the discharge of their ordinary duty, that 
of conveying letters to the post ; nor can there be any duty 
to the general public to exercise the same care in trans- 
mission of the draft as if any or every servant employed 
were a notorious thief." The alleged negligence was there- 
fore not so connected with the subsequent fraud as to 
disentitle the plaintiffs from relying on the forgery of the 
indorsement. " The fraud," said Lord Coleridge, " could 
not have been committed without a larceny of the letter 
and a forgery of the indorsement." 

The plaintiffs were accordingly held entitled to recover 
the proceeds of the draft from the defendants, who had 
wrongfully, as against them, obtained possession of it. 

This case once more lays down — and it has always sub- 
sequently been treated as rightly decided — that, to amount 
to an estoppel, negligence must be in the transaction itself, 
be the proximate cause of leading the third party into 
mistake, and must also be the neglect of some duty owing 
to such third party or to the general public. It follows More 
from this case, that the mere omission by a person to do ^d^^ 
something which it is not his duty to do, but which, if ■omething 
done, might have prevented loss to another, is not sufficient there ie no 
to render that person liable for such loss, nor to deprive ^^^}^ ^^* 
him of any light which otherwise he would have against negli- 
the other.i ^^"^^ 

* And see Keith v. Burrom, 1 C.P.D. 722. This case was reversed, 
2 C.P.D. 163, and 2 App. Gas. 636, but on other points. 
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It is by no means easy to apply the role that he who 
has enabled a third person to occasion a loss must, as 
between two innocent persons^ sustain it ; together with its 
qualifications, that the negligence must arise out of the 
transaction itself, and be the proximate cause of the loss. 
A case illustrating this difficulty is the well-known one of 
Vagliano'8 Vagliano V. Bartk of England (1891), A.C. 107. The 
^'^' decision in that case, while turning on the effect of the 
Bills of Exchange Act, 1882, also dealt with the question 
of estoppel arising out of the conduct of the parties. The 
plaintiffs, large merchants in London, had a foreign corre- 
spondent, Yucina, a merchant of Odessa, who was in the 
habit of drawing upon them for large amounts, sometimes 
making the bills payable to another foreign firm, Petridi 
& Co., of Constantinople. A derk of the plaintiffs, one 
Glyka, forged the signature of Yucina to bills purpoi-ting 
to be drawn on the plaintifib by Yucina to the order of 
Petridi & Co., and resembling the genuine bills which 
Yucina used to draw on the plaintiffs. Glyka placed 
amongst the plaintifiV correspondence counterfeit letters 
of advice with respect to these forged bills similar to the 
letters of advice ordinarily received from Yucina. By 
these means, Glyka procured the plaintiffs' genuine accept- 
ances to the bills which he had forged. Having thus 
obtained the acceptances, he proceeded to forge upon them 
the indorsements of Petridi & Co., the payees named in 
the bills, and, taking them to the defendants, was paid by 
them across the counter the amounts for which the bills 
were drawn. Before payment of any bills, the defendants 
were advised by the plaintiffs in the ordinary course of 
business that the bills were coming forward for payment, 
and these bills were included in the lists sent to them by 
the plaintiffs. It was held, both by Charles, J. (22 Q.B.D. 
103), and by all the members of the Court of Appeal (23 
Q.B.D. 243), that the plaintiffs had not been guilty of 
negligence immediately connected with the transactions so 
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as to disentitle them to recover. This decision was reversed 
by the House of Lords. **How can it be said/' asked 
Lord Halsbury, L.C » " in this case^ that the default is uncon- 
nected with the Act ? The very thing which the banker 
does is induced by the fault of the customer. Was not 
the customer bound to know the genuineness of Vucina's 
draft? Was not the customer bound to know whether 
there was any real transaction between himself and Vucina 
effected by the instrument in question? Was not the 
customer bound to know the contents of his own pass-book ? 
Was not the customer bound to know the state of his account 
with Vucina ? It certainly is very strange that it should bo 
suggested that, without any responsibility on his part, he 
should be entitled to accredit forty-three documents to his 
bankers as genuine bills^ when he had the means of know- 
ledge I have indicated, that no one of them was a bill of 
exchange at all> or represented any transaction between 
Vucina and himself. 

''The bankers paid upon these documents, and they 
paid a person who was not entitled to receive the money. 
There was no person entitled to receive it. The fact that 
it reached their hands as representing a mercantile trans- 
action in which somebody was to be paid was itself a 
misleading of them; and that it did reach their hands 
purporting to represent such a transaction arose from the 
mode in which Mr. Vagliano's business was conducted by 
those responsible for it." 

The Lord Chancellor pointed out that he threw no a banker 
doubt on the decision in Boharts v. Tv/^ker, 16 Q.B. 560, JJ^JI^P^J'J^^ 
a case which has long been acted upon and regarded as he pays od 
law, which decided that a banker is responsible when he ^ndoree- 
has paid money on a genuine bill, the indorsement on »nent. 
which has been forged. In those circumstances a customer 
in effect tells his banker to pay the proceeds of the bill to 
a particular person, and the banker has, instead, paid some 
one else by mistake. " But what relation," asked the Lord 
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Chancellor, " has such a decision to a case where a thing 
which bears the form and semblance of a known com- 
mercial document like a bill of exchange gets by the act 
of the customer into the hands of the banker, where there 
is no real drawer, no real transaction between himself and 
the supposed drawer, and where, as a matter of fact, there 
is no person who in the proper and ordinary sense of the 
woi-d is a payee at all ? " 

Lord Selbome considered that if the plaintiffs misled 
the bank upon a material point, though innocently, and 
though they had been deceived by the fraud which had 
been committed, the bank ought not to bear the conse- 
quential loss. There might be circumstances, as between 
the banker and the customer, which would rebut the 
prbna fade case that the banker, having authority only 
to pay the payee named on the bill, had acted without 
authority in paying some other person. Negligence on 
the customer's part, said Lord Selbome, might be one of 
these circumstances, and the fact that there was no real 
payee might be another; ''and I think that a representa- 
tion made directly to the banker by the customer upon a 
material point* untrue in fact (though believed by the 
person who made it to be true), and on which the banker 
acted by paying money which he would not otherwise 
have paid, ought also to be an answer to that prima facie 
case." In dealing with the position of a banker. Lord 
Selbome said : ** A banker undertakes to do what is in the 
proper course of a banker's business, and so far differs 
from an agent who is not a banker ; but, beyond this, I 
see no principle for putting him in a worse position than 
any other agent." 

Lord Watson put his decision on the same grounds: 
'''Throughout these transactions the bank acted in good 
faith as the agent of Yagliano Brothers, and the errors 
into which they were betrayed were mainly, if not wholly, 
attributable to their having treated the bills as genuine, 
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in reliance upon the representations of their principals, 
which were untrue. I think that, in these circumstances, 
Vagliano Brothers cannot be permitted to cast upon the 
bank liability for errors arising from their own repre- 
sentations." And it made no difference that Vagliano 
Brothers honestly believed their representations to be true. 

There were two dissentient opinions, those of Lords 
Bramwell and Field, who both considered the view taken 
by the Court of Appeal to be correct, viz. that the plaintiffit 
were not precluded from recovering by having been guilty 
of negligence immediately connected with the transactions. 

It is, however, necessary to note, that when it is said Forged 
that a banker is liable when paying on a forged indorse- Senteon 
ment, this is not so as regards a bill drawn on a banker ^^JJJ^ 
payable to order on demand, and paid by that banker in chequea. j 
good faith and in the ordinary course of business, by virtue 
of sec. 60 of the Bills of Exchange Act, 1882 ; nor (by sec. 82) 
is it so as regards crossed cheques, if the banker receives 
payment for a customer, as an agent for collection. If, 
however, before collection, he credits his customer, he is 
not receiving payment of the cheque for his customer, but 
for himself; and he becomes a holder for value. Under 
the 82nd section the banker is not protected, unless he acts 
in good faith and without negligence ; receives payment for 
his customer ; and unless the banker only receives such 
payment.^ In the cases of Capital and Counties Bank v. 
Gordon, and London City and Midland Bank v. the same 
(1902), 1 K.B. 242 (affirmed in the House of Lords, (1903). 
A.C. 240), the question related to crossed cheques payable 
to order on demand drawn on banks other than the 
bankers being sued; and the bankers were held under 
sec 82 not to be liable in respect of payments made on 
forged indorsements; they being within those conditions 
of protection. 

A different case to Vagliano's case, where the negligence Coventry's 
* O.W. Ry. V. London and County Bank (1901), A.C. 414, 

2 B 
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of the defendants was the proximate cause of the damage 
sustained by the plaintiffs, and the defendants were es- 
topped from denying that their misrepresentations of the 
facts was not the true state of facts, was the case of Coventry 
& Co. V. G.E. Ry,, 11 Q.B.D. 776. The defendants received 
a consignment of wheat, and issued a delivery order for it. 
This came into the hands of one Bowden, who obtained 
advances firom the plaintiffs upon it. Shortly afterwards 
the defendants issued a second delivery order in respect of 
the same consignment; but the two delivery orders were 
different, and might reasonably have been supposed to 
relate to distinct consignments of wheat. In fact, this 
belief was entertained by the plaintiffs, and acting upon it, 
they made further advances to Bowden upon this second 
delivery order. The real state of facts was that both 
delivery orders related to the same consignment of wheat, 
and when the plaintiffs came to realize their security, they 
were informed by the defendants that there was only one 
parcel of wheat. On Bowden becoming insolvent, the plain- 
tiffs brought an action against the defendants to recover 
from them the amount advanced to Bowden on the second 
delivery note, and succeeded. ''The production of the 
document," said Brett, M.R., " was the direct and immediate 
cause of the advance of the money to Bowden by the plain- 
tifl^. And certainly the negligence of the defendants was 
to the prejudice of the plaintiffs, and allowed the fraud to 
be perpetrated upon them. It seems to me, therefore, that 
the defendants are estopped as against the plaintiffs, their 
negligence having been the immediate cause of the advance." 
The form of the documents was different to that in Oarrs 
Cdse} which distinguished that case. Brett, M.R, said: 
" The documents issued by the company are not negotiable 
instruments, and do not pass the property ; but the defend- 
ants are estopped from denying the plaintiffs* right to the 
grain claimed by them." Lindley, L. J., said : " It may be 
* Poit, p. 372. 
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said that the document was only an intimation to men of 
business, and not a representation to be acted on ; but the 
plaintiffs did not so understand it ; as a matter of fact, they 
were not negligent in not seeing that the document related 
to the same quantity of goods. It may be said that it is 
not proved that the documents were treated as delivery 
orders ; but we must look at the facts, and it will be seen 
from them that the plaintiffs acted upon the documents 
presented to them. The form of the documents dis- 
tinguishes this case from Carr v. L. cfc N. W. Ry. (see post, 
p. 372). The documents are of a different kind." Fry, 
L. J., thought there was some evidence of a custom to sell 
or pledge goods upon the faith of documents of this kind. 
Moreover, the defendants had neglected to perfonn a duty 
owed to the plaintifis ; as the M.R. said : " There can be no 
negligence unless there be a duty ; but here the documents 
have a certain mercantile meaning attached to them, and 
therefore the defendants owed a duty to merchants and 
persons likely to deal with the documents." 

A similar case was that of Seton v. Lafone, 18 Q.B.D. Seton v. 
139; 19 Q.B.D. 68, in which wharfingers' warrants were ^•^'^* 
the documents concerned, and the defendant was held 
liable; he being estopped from denying he had in his 
possession the goods specified in the warrant, for he had 
been guilty of negligence in representing to the plaintiff 
that he had them in hand, and his negligence was the 
proximate cause of the loss sustained by the plaintiff, who 
had purchased the warrant in consequence of the statements 
made to him. 

The proposition^ however, laid down in Carr a case 
(post; p. 372), and affirtned in Coventry's case (ante, p. 369), 
is not open to discussion, i.e. that when a defendant has by 
certain misstatements made by him, and believed by the 
plaintiff, induced the plaintiff to act in a certain way to his 
prejudice, and the defendant's conduct in making those 
statements was culpably negligent, the defendant is liable. 
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On the question whether any duty is on the defendant 
in issuing the kind of documents in Seion v. Lafone (supra), 
Lord Esher, M.R, said : " I protest that if a man in the 
course of business volunteers to make a statement on 
which it is probable that in the course of business another 
will act, there is a duty which arises towards the person to 
whom he makes that statement There is clearly a duty 
not to state a thing which is false to his knowledge, and, 
further than that^ I think there is a duty to take reasonable 
care that the statement shall be correct." 
The facta The facts in Carr v. L. db N.W. Ry,, L.R. 10 C.P. 137 

of Carr*M • • 

ca9e (supra), in which it was held that the defendants were 

stated. jiQt estopped from showing that the goods had never in 
fact reached their hands; and consequently were liable 
neither in trover, nor for breach of contract in not deliver- 
ing them, were as follows ; and they form an interesting 
illustration of circumstances which were held not to con- 
stitute negligence in the transaction itself, and not to have 
induced the plaintiff to act as he did. The plaintiff bought 
goods, which were to be consigned to him at Liverpool from 
St Helens by the defendants' railway. On the 7th of July, 
1873, he received advice-notes from the defendants to the 
effect that three parcels had been received by them for him ; 
and that they held them subject to his order and to the pay- 
ment of the chaises. The plaintiff thereupon immediately 
instructed his broker to sell the whole three parcels. Early 
in August, the plaintiff received invoices of the three parcels 
from his vendors, and paid for them by an acceptance duly 
honoured. On the 21st of August the three parcels were sold, 
and the charges paid on all of them by the broker to the 
defendants. As a matter of fact, only two parcels had been 
delivered to the defendants, the third still lying at the 
vendor's premises ; and the plaintiff was obliged to pay to 
the purchasers from him the difference between the price at 
which they had bought the third parcel and what they had 
to pay for the other goods. The defendants' servants knevT' 
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on the 9th of July that they had never received the third 
parcel, but no notice of the mistake made in their advice- 
notes of the 7th of July was given to the plaintiff until the 
1st of September, after the goods had been resold and the 
charges paid. The plaintiff brought an action for non- 
delivery of the goods and for trover, cind his ability to 
maintain the action depended upon the fact, whether the 
defendants by their conduct were precluded from denying 
that they had received all three parcels. In holding that 
the defendants were not so estopped, the Court said that 
it could not be asserted that the defendants intended any 
representation of theirs to be acted upon by the plaintiff in 
the way of reselling the goods. There was no evidence of 
any custom to resell upon the faith of an advice-note ; and 
the only intention that could be inferred was, that the con- 
signee should send for the goods. The plaintiff in reselling, 
therefore, neither acted upon nor was damaged by any 
representation of the defendants. If he sent for the goods 
by means of his vendees, he was not damaged by sending 
for them, but by the resale. The payment of the charges 
and of the invoice price of the goods could not be relied 
upon as damage resulting from the defendants' conduct 
which would support an estoppel, because that damage 
could be rectified without the intervention of an estoppel : 
being payments made under a mistake of facts, there was 
no consideration for them. The jury had found " that the 
defendants knew of the mistake on the 9th of July, and 
that there was no sufficient intimation by the defendants 
to the plaintiff of the mistake." But that finding could 
have no effect upon the position. If there was any negli- 
gence on the defendants' part, it did not induce the plaintiff 
to resell ; and the damage to the plaintiff arose out of the 
resale. The distinction between this case and Coventry's 
case was, that here the documents issued by the defendants 
did not amount to a representation by them that the plain- 
tiff could sell the goods. 
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The Bramwell, B., in Baxendale v. Bennett^ 3 Q.B.D. 525 

JS^bSoj^ (^^^^> P- 363), said : *' Estoppels are odioxis, and the doctrine 
P«J*.^"^ should never be applied without a necessity for it," The 
learned baron was here making use of a traditional phrase. 
What is meant by estoppels being '* odious " is, that they 
prevent what everybody knows to be the true state of facts 
from being acted upon; and thus affirm as facts, what 
every one knows are not the facts. It is only in this 
technical sense that estoppels are said to be '' odious." 

The application of the doctrine, however, proceeds upon 
the basis that, apart from the real state of facts, a man is 
held liable for having by his culpable conduct induced 
another to act prejudicially upon a misrepresentation he 
has made. 
Baxen- In the case of Bdxendale v. Bennett (mpra), an en- 

^^tZit. <i^«^vour was made to set up a merely technical estoppel, 
and it failed. The facts were these : the defendant gave 
his blank acceptance on a stamped paper to one Holmes, 
and authorized him to fill in his name as drawer. Holmes 
returned the blank acceptance to the defendant in the 
same state as it was given to him ; and the defendant put 
it in a drawer at his chambers which was imlocked, and 
from there it was lost or stolen. Afterwards, a man named 
Cartwright, without the defendant's authority, filled in his 
own name as drawer, and it was indorsed to the plaintiff 
for value. The plaintiff was the bond fide holder of the 
bill, without notice of the fraud, and for valuable considera- 
tion ; and he sought to make the defendant liable on the 
bill as the acceptor. In fact, the defendant never accepted 
a bill drawn by Cartwright, yet it was sought to make him 
liable, on the ground that he was estopped from denying 
that he had accepted the bill, because, it was said, he had 
been negligent in the custody of the blank acceptance. 
The plaintiff did not succeed. Bramwell, L.J., held that 
there was no estoppel between the parties which prevented 
the defendant from setting up the true facts ; and if the 
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defendant had been guilty of negligence, and he thought 
lie had, this negligence was not the proximate or effective 
cause of the fraud. Brett, L.J., held that the defendant 
had not been negligent at alL He put the bill in a drawer 
in his own room, which was not a want of due care, or 
negligence ; because he did not owe a duty to any one, and 
also because he did not act otherwise than as an ordinarily 
careful man would act. He held that the plaintiff could 
not succeed, because, after Holmes had returned the blank 
acceptance, the defendant never authorized any one to fill 
in a drawer's name, and he had never issued the acceptance 
intending it to be used. [See also Hogarth v. LcUham, 
3 Q.B.D. 643, and Frarice v. Clark, 26 Ch. D. 257.] ^ 

This case resembles the instance put by Parke, B., in the 
Bank of Ireland v. Evans* Trustees, of losing a cheque-book,, 
which has been referred to ante, p. 362 ; and it is diflScult 
to follow Bramwell, L. J.'s, opinion that the defendant had 
been guilty of any act of negligence. 

The case of Young v. Grote, 4 Bing. 253 {ante, p. 362), Toung v. 
has been much and variously commented on judicially as ^lealt 
regards the ground on which the decision proceeded ; as to Jf^^^Vj^^ 
its principle and application ; and even whether it was of Lords 
founded or not on estoppel. It has finally been decided l>y I£/^f^^ 
the House of Lords in Scholfield v. Earl of Londesborough, 
(1896), A.C. 514, that Toui^g v. Grote has no application to 
the case of an acceptor of a bill of exchange who signs it 
negligently so as to facilitate a fraudulent alteration of it. 
In such case the acceptor would not be liable on the 

* Note. — But where a blank acceptance (which in Baxendale v. Bennett 
was never given to any one to be negotiated) is accepted in blank for the 
purpose of being negotiated, and is afterwards filled in with the name 
and signature of a drawer and indorser, the acceptor cannot, as against a 
bond fide indorsee for value, give evidence to show that either the drawing 
or the indorsement is a forgery ; and be will be liable upon the accept- 
ance. But this is apart from any ground of estoppel \ L.d S. W, Bank v. 
Wentworth, 5 Ex. D. 9G. And see sees. 20, 24, and 30 of the Bills of 
Exchange Act, 1882. 
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altered instrument As between a customer and a banker, 
there is a duty on the former towards the latter to fill up 
a cheque with care, and so as not to give opportunities fur 
its fraudulent alteration which would mislead the banker, 
and to that extent, it would seem from the judgments in 
Scholfield'a case, Toung v. Grote still holds good. Toung 
v. Grote was a case as between customer and banker, where 
the customer had, by his agent, so carelessly filled up a 
cheque for £50, that there was room left for a fraudulent 
alteration of it to £350, which was paid by the banker. 
But there is no duty on the acceptor of a bill to take 
precautions against fraudulent alterations in the bill after 
acceptance. So the House of Lords decided. " The duty 
of the customer," said Lord Watson, " arises directly out of 
the contractual relation existing at the time between him 
and the banker, who is his mandatory. There is no such 
connection between the drawer or acceptor and possible 
future indorsees of a bill of exchange." The acceptor, 
therefore, can be guilty of no negligence in this respect, 
there being no duty imposed upon him. 

In Sckolfield*s case a bill for £500 was presented for 
acceptance with a stamp of much larger amount than was 
necessary, and with spaces left. The acceptor wrote his 
acceptance and handed the bill to the drawer, who fraudu- 
lently filled up the spaces and turned the bill into one for 
£8500. A 6o7id fide holder for value of the bill sued the 
acceptor for this sum, and the acceptor paid into Court 
£500, the actual amount of his acceptance. It was held 
that the acceptor owed no duty of precaution to the plaintiff, 
and was not guilty of any negligence ; and judgment was 
given for him. " It is not consistent," said Lord Watson, 
'' with the general spirit of the law to hold innocent persons 
responsible for not taking measures to prevent the com- 
mission of a crime which they may have no reason to 
anticipate." 
Bank of Another case where a cheque was fraudulently altered 
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by a customer, whereby a bank, other than the customer's Canada r. 
bank, suffered loss, is the more recent one of the Impeinal Ham^m, 
Bank of Canada v. Bank of Hamilton (1903), A.C. 49. 
One Bauer was a customer of the Hamilton Bank (the 
respondent), and he drew a cheque on that bank for 5 dols., 
so drawn as to leave a space between the word *' five '* and 
the next printed words. He then got the cheque " certi- 
fied " by the bank's mark or stamp, which indicated that 
there were funds at the bank sufficient to meet the cheque, 
and thus gave the cheque additional currency. After he 
got it " certified," Bauer fraudulently altered the cheque 
into one for 500 dols. by adding the word " hundred " af t^r 
the word " five." Bauer then took the cheque so altered to 
the Imperial Bank (the appellant) and opened an account 
with it The cheque was placed to his credit, he drew 
upon this account forthwith, and his cheques were honoured 
in the ordinary course. The cheque was passed through 
the clearing-house and was paid by the Hamilton Bank, 
who had not then discovered the fraud. It had been paid, 
therefore, by the respondent to the appellant, who was a 
holder for value, under a mistake of fact ; and next day the 
fraud was discovered. 

The respondent bank brought an action against the 
appellant bank to recover back 495 dols. from it. It was 
held in the Privy Council that the respondent bank might 
show, as between itself and an innocent holder for value, 
that the cheque had been fraudulently altered after it had 
been certified ; and 8eholjidd*8 case (ante, p. 375) was 
followed. It was further held that no negligence was 
imputable to the respondent in cashing the cheque without 
examining the drawer's account ; and even if it were, that 
fact did not induce the appellant to treat the cheque as 
good. It was alleged that the respondent bank was negli- 
gent in cashing the cheque, and in the opinion of the Court 
it undoubtedly had the means of ascertaining from its own 
books that the cheque had been altered. " But means of 
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knowledge," said Lord Lindley, ** and actual knowledge are 
not the 8ame; and it was long ago decided in Kelly v. 
Solarif 9 M. & W. 54, that money honestly paid by mistake 
of facts could be. recovered back, although the person pay- 
. ing it did not avail himself of means of knowledge which 
he possessed. . . . There was nothing on the face of the cheque 
to excite suspicion," Moreover, even if there were any 
negligence, it did not induce the appellant to treat the 
cheque as good, and give Bauer credit for it ; for that the 
appellant bank had already done before the cheque was 
cashed. As to the question of estoppel. Lord Lindley said : 
" The cheque was a good one for 5 dols. But after Bauer 
(the drawer of the cheque) had got it marked he wrote in 
the word * hundred ' after the word * five/ There can be 
no doubt that the condition of the cheque when certified 
afibrded opportunity for this fraudulent alteration ; and if 
the principle laid down in Yowag v. Crvote {anU, p. 362) 
could still be acted upon, the Bank of Hamilton (the 
respondent) would, as between themselves and an innocent 
holder for value, be estopped from denying that the dieque 
was a certified cheque for 500 dols. But after the decision 
in Scholfield*8 case (ante, p. 375), it was hopeless to contend 
that by the law of England the Bank of Hamilton was not 
at liberty to prove that the cheque had been fraudulently 
altered after it had been certified by the bank." 

Fnrqu- Favquharsou Brothers v. King & Co. (1902), A,C. 

Ki!!g!^ 325, raised the question of estoppel upon a fraudulent 
conversion of goods, as between two innocent pers(His. 
The Court of Appeal, misreading some observations of the 
Lord Chancellor in Henderson v. WiUiams (1895), 1 Q.R 
521, gave effect to the old statement, " that whenever one 
of two innocent persons must suffer by the acts of a third, 
he who has enabled such third person to occasion the loss 
must sustain it," without having regard to the qualifica- 
tion of that statement as expressed by Blackburn, J, (ante, 
p. 362), or to any restricted meaning of the word " enabled." 
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The appellants were timber merchants, and warehoused 
their timber with a dock company, whom they instructed 
to accept all transfer or delivery orders signed by their 
clerk. Capon, this derk, had authority to make limited 
sales to their known customers, and was the appellants' 
confidential clerk. Capon, under the assumed name of 
Brown, fraudulently sold the appellants' timber to the 
respondents, who knew nothing of the appellants or of 
Capon under his real name, and who bought and paid Capon 
(as Brown) for the timber in good faith. Capon's mode of 
procedure was to give the dock company orders for the 
transfer of the timber to Brown, the name he assumed ; 
and then in that name he gave delivery orders to the 
respondents. It was held, overruling the Court of Appeal, 
that the appellants, not having held out Capon to the 
respondents as their agent to sell to them, were not 
estopped from denying that he had their authority to do 
so. Capon, upon this being shown, had no title or apparent 
authority himself, and could not give the respondent any 
title to the stolen timber ; and the appellants were entitled 
to recover the value of the timber from the respondents. 
Lord Halsbury, L.C., thought that the fa,ct that the timber 
was stolen, and that the thief therefore could convey no 
title, was amply sufficient to dispose of the case. But deal- 
ing with the question of estoppel entered into by the 
Court of Appeal, he was of opinion that no question of 
estoppel arose at all. " Estoppel arises," he said, '* where 
you are precluded from denying the truth of anything 
which you have represented as a fact although it is not a 
fact; but no such question arises here." What the dock 
company did, they were expressly authorized to do by the 
appellants; no estoppel could arise therefore as between 
them and the company. If the facts had been that the 
appellants had represented Capon to have their authority 
to sell to anybody, and if some one had acted on that 
representation and sustained loss by doing so, estoppel 
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would have arisen, and the appellants would be estopped as 
against the purchaser from denying the authority they had 
negligently represented Capon to have. But here the 
respondents did not act upon any such representation, even 
if Uiere had been one. They knew nothing of the appellants 
in the transaction, or of Capon, or of any authority he was 
supposed to be invested with by anybody. They were 
buying from Brown. " The real defence," said Lord Mac- 
naghten, ''is a singular one. It comes to this: the de- 
fendants say to the plaintiffs, * Tou, Messrs. Farquharson, 
have conducted your business in such an unbusiness-like 
way that you ought not to have your own goods back 
again. This misfortune common to you and to us is all 
your fault By your foolish confidence in Capon, and by 
the written authority you gave him, you " enabled " him to 
commit this fraud upon us.' And so Ashurst, J.'s, famous 
dictum comes in,^ and you must sustain the loss." He 
then goes on to show that such a defence cannot be 
sustained by authority or on principle, and proceeds to cite 
the cases qualifying Ashurst, J.'s, dictum. Though, no doubt, 
Capon was " enabled " to commit the fraud by having been 
employed by the appellants, this was only in the same 
sense as that a tradesman who sells a pistol to a man 
" enables " that man to commit a murder with it This is 
not sufficient to make him liable, and *' the broad general 
proposition " as to the rights between two innocent parties 
must be qualified in the way already pointed out. 

It will, therefore, be seen, that if the doctrine of estoppel 
is to be successfully set up, so as to preclude the true state 
of facts being put forward, there must, of necessity, have 
been a representation regarding the facts upon which 
reliance has been placed ; and the consequences of so acting, 
must have enured to the prejudice of the person who relied 
on the representation. This point is more particularly 
^^ brought to a focus in the case of BeU v. JlfarsA (1903), 1 Ch. 
* In Lickl arrow v. Mason (ante, p. 361). 
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528. In 1893 the plaintiff employed a solicitor to investi- 
gate the title to, and complete the purchase of, a house and 
land he had agreed to purchase. This the solicitor did for 
him, and the plaintiff paid the purch&se-money. The 
solicitor was the owner of a house and land immediately 
adjoining that which the plaintiff purchased, and had, 
when some time previously erecting a greenhouse upon 
his land, encroached upon the land which the plaintiff had 
purchased. He had been in possession of the greenhouso 
long enough at that time to acquire a good title to the 
whole of it under the statutory period of limitation. The 
boundaries of the two properties were not clearly defined, 
and the solicitor was entirely ignorant of the encroach- 
ment; but he might have ascertained this fact when he 
was investigating the title for the plaintiff, if he had 
measured the property. In 1898 the plaintiff discovered 
that part of the greenhouse was, in fact, situated on the 
land comprised in his conveyance, but did not communicate 
this to the solicitor, who died in 1899. In 1901 the plain- 
tiff brought an action against the solicitor's representatives, 
to recover possession of that portion of the site of the 
greenhouse which was upon his land ; and he urged that> 
by reason of the solicitor's negligence, an estoppel had 
arisen, which prevented the defendants from setting up, as 
against him, the deceased solicitor's title by adverse posses- 
sion to that portion of the land. As regards the point of 
negligence, the Statute of Limitations had at that time 
run out, so that an action for negligence could not have 
been sustained ; and as regards the estoppel, the plaintiff 
at the trial admitted that he had not been induced to 
make the purchase by any representation of the solicitor 
as to the boundary of the property ; that he knew before 
he entered into the contract to purchase, that the green- 
house belonged to the solicitor ; and that he never supposed 
that he was purchasing any portion of its site. The Court 
of Appeal, overruling Buckley, J., held that the plaintiff" 



Digitized by VjOOQIC 



382 THE LAW OF SEOLIQENCE. 

was not entitled to succeed in his action. The question 

was, whether the defendants were estopped from saying 

that the piece of land belonged to the solicitor ; and upon 

that Collins, M.E., said that the plaintiff must show that 

the conditions which create an estoppel had arisen. " How 

does the plaintiff make that out ? " he asked. '' It must be 

admitted (for it is the plaintiff's own evidence) that he was 

under no impression that he was acquiring any part of the 

greenhouse, and that he did not find out he had bought it 

until four years after the conveyance. It seems to me that. 

To C8tab- in order to found an estoppel against Urry (the solicitor), 

cBtopmji, ^^^ plaintiff must show that he was led to change his 

a person position by representations made for the purpose, or that 

Ixjcn pre-*^ representations were made by Urry, on the faith of which 

judiced by the plaintiff acted. If he cannot do that, he caanot succeed. 

rcliftncc 

onareprc- He is entitled to say that the representation was made, not 
madS*^ *" merely by language used, but by conduct, and conduct may 
A reprc> include negligence. A man may act so negligently that he 
sentation niust be deemed to have made a representation, which, in 

mav DC uv 

conduct, fact, he did not make, but because he has acted negligently 
duct^nmy ^® ^® deemed to have made it." He was of opinion that 
include the estoppel broke down at the crucial point. "The 
gence. defendants are not debarred from averring the truth, unless 
the plaintiff can show that he h&s acted to his own preju- 
dice on the representation, or that he relied upon n^ligence 
amounting to representation, and that the representation 
was the proximate cause of his action." After citing Svxin 
V. North British Australasian Co. (ante, p. 362) with 
approval, he remarked that the plaintiff's admission at the 
trial negatived the notion that he had been led to change 
his position by what is called representation. " How can 
he say that he was led to act in the belief that he was 
getting the whole, when at the same time he says that he 
never intended to get any part of the greenhouse ? " Nor 
was the learned judge satisfied that the plaintiff had made 
any case of estoppel by negligence, "The neglect, if 
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neglect there be, must be in the transaction itself, and 
must be the proximate cause of leading the plaintiff into 
the mistake." But as he bought the property, not intend- 
ing to buy, or supposing that he was buying, any part of 
the greenhouse, " the negligence, if proved, was not the 
proximate cause of any loss which he has sustained. I am 
not sure that Buckley, J., fully appreciated the vast im- 
portance, as regards the doctrine of estoppel, of the fact 
that the person seeking to set it up was induced to change 
his position on the faith of the representation." 

Three actions tried together were decided by Bigham, J., Union 
in the Union Credit Bank v. Mersey Docks (1899), 2 Q.B. ^;*\ 
205, and they illustrate the doctrine of estoppel arising from Mersey 
negligent conduct, and the point whether it is the proximate 
cause of the loss sustained. 

One NichoUs, a tobacco broker, pledged with the 
plaintiffs, as security for an advance, eighteen hogsheads 
of tobacco which were in the defendants* custody as ware- 
housemen. NichoUs subsequently repaid the advance on 
one of the hogsheads, and presented to the plaintiffs for 
their signature a delivery order on the defendants. The 
space for the number of hogsheads to be delivered was left 
blank, and the plaintiffs signed the delivery order in that 
state. Kicholls then filled up the vacant space by inserting 
'' eighteen hogsheads," and thus obtained from the defend- 
ants the delivery to him of all the tobacco, which he then 
disposed of. The plaintiffs brought an action against the 
defendants for conversion of the seventeen hogsheads. It 
was held by the learned judge that they could not succeed. 
They had impliedly given NichoUs authority to fiU up the 
blank in the deUvery order, and were therefore estopped 
from showing that the authority was limited to one hogs- 
head. It was their duty towards the defendants to fiU in 
the delivery order in such a way as to indicate to the 
defendants what goods they were to deUver. This duty 
they allowed NichoUs to perform for them ; for until the 
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blank was filled up there wa^ no delivery order at all. As 
they had delegated the performance of this duty to Nicholls, 
they were bound by what Nicholls did in discharging it. 
" They intended that the defendants should act upon the 
document after it was perfected by Nicholls, and I do not 
think they can be heard to say that they only intended 
Nicholls to perfect the order in a particular way." In the 
second action, Nicholls had pledged with the plaintifl& two 
separate consignments of tobacco. He paid off the advance 
on one consignment, and presented to the plaintiffs a 
properly drawn delivery order in respect of it, which they 
signed. Subsequently Nicholls fraudulently added above 
their signature, there being sufficient blank space to do so, 
the description and marks of the other consignment,and thus 
obtained from the defendants the delivery of both consign- 
ments. There, the plaintiffs were held entitled to succeed 
on an action against the defendants for the conversion 
of the second consignment ; because the plaintiff had not 
been guilty of any negligence which was the proximate 
cause of the wrongful delivery. The alleged negligence 
was, that they had signed a form of document by which 
it was possible for a dishonest person to make such an 
alteration; but that this cast no liability upon them is 
shown by the remarks of Lord Watson in ScholfielcPs case 
(ante, p. 375), and no duty being neglected, they had not 
made any representation with regard to the second con- 
signment. In the third action, Nicholls, after thus 
fraudulently obtaining the tobacco, pledged it with the 
defendant bank as security for an advance ; and before the 
fraud was discovered, he had repaid the advance to 
the bank and recovered possession of the tobacco from 
them. It was held that no action for conversion would 
lie against the bank, because Nicholls' dealings with it 
had been concluded before the plaintiffs discovered the 
fraud; or knew anything of the plaintiff's title to the 
goods. 
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Where documents are negotiable instruments, deliverable Negoti- 
from hand to hand, whether scrip,^ bonds and debentures,' stramento. 
or instruments which, though not negotiable ones by the 
general law, have been treated by mercantile asage or 
custom as negotiable,' a good title is obtained by a bona 
fide holder for value on delivery to him. A person taking 
such instruments as being negotiable cannot, after negli- 
gently allowing another person the means of fraudulently 
transferring them to a bona fide holder, be heard to deny 
that the instrument is a negotiable one transferable to 
bearer by delivery.^ Even though the conduct of the 
plaintiff may not estop him from denying the defendant's 
title, if the instrument is a negotiable one transferable by 
delivery, the title of the defendant who has received it in 
good faith is good as against the plaintiff. 

In the Bechvxjmaland coae,' the plaintifis, a limited com- Beekwjkna- 
pany, were possessed of certain debentures issued by an ^'"**' 
English company in England payable to bearer, which by 
reason of the conditions indorsed on them were not pro- 
missory notes. The debentures were kept in a safe, of 
which the plaintifiGs' secretary had the key. The secretary 
fraudulently took the debentures from the safe and pledged 
them with the defendants for advances ; and the defendants 
received the debentures in good faith. The debentures 
were proved to have been for many years treated in the 
mercantile world and on the Stock Exchange as negotiable 
instruments transferable by mere delivery. The plaintiffs 
brought an action against the defendants to recover the 
value of the debentures, but did not succeed. It was held 
that, though there wa« nothing in the conduct of the 
plaintiffs which would estop them from denying the 
defendants' title, yet the defendants were entitled to 



2 



Goodwin v. BobarU, 1 App. Gas. 476. 

London Joint Stock Bank v. Simmons (1892), A.C. 201 ; Eddstein 
V. Schuler (1902), 2 K.B. 144; Bechuanaland Exploration Co. v. 
London Trading Bank (1898), 2 Q.B. 658. 
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the debentures as against the plaintiffs, on the ground that 
the debentures were negotiable instruments transferable 
by delivery. 

In Ooodwva v. Bobarta (supru) the negotiable instru- 
ments had been left by the plaintiff in the hands of his 
broker to be exchanged for bonds, or sold, as the plaintiff 
should direct ; and the broker fraudulently deposited them 
with the defendant bank as security for a loan to himsdC 
Cairns, L.C., there was of opinion, as another ground by 
which the decision could be supported, that the doctrine of 
estoppel applied. If it were assumed that the instruments 
were not negotiable, '' still the appellant is in the position 
of a person," said Lord Cairns, " who has made a repre- 
sentation, on the face of the scrip, that it would pass with 
a good title to any one on his taking it in good faith and 
for value, and who has put it in the power of his agent to 
hand over the scrip with this representation to those who 
are induced to alter their position on the faith of the 
representation so made. I am of opinion that on doctrines 
well established, of which Pickard v. Sears, 6 A. & K 469, 
may be taken to be an example, the appellant cannot be 
allowed to defeat the title which the respondents have thus 
acquired." 

In the BechuanalaTid case, Kennedy, J., thought that 
on the facts estoppel did not arise. No negligent conduct 
could be imputed to the plaintiffi from the way in which 
they took charge of their security. The ordinary and 
proper mode was to keep it under lock and key, and to 
leave the custody of the key with the secretary was a 
proper course to pursue. The facts of the case had not, he 
pointed out, the same legal significance as those in Ooodunn 
v. Bobarta, where the documents were placed by their owner 
in the hands of a broker, to be dealt with by him as the 
owner should direct. 

It may be noticed that Lord Bramwell, in the case of 
Colonial Bank v. Cady^ 15 App. Cas. 267, at p. 282, declared 
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that he was unable to see any ground for applying the 
doctrine of estoppel to the facts of Goodwin v. Bobarts, as 
Lord Cairns had done. 

But whether securities are negotiable instruments or 
not, if the pledgee knows, or has reason to believe, that the 
securities do not belong to the pledgor but to other people, 
he ought to inquire into the pledgor's authority to deal 
with them, and not doing so, the pledgee is not in the 
position of a purchaser for value without notice.^ 



There are various other estoppels, which, however, do Bringing 
not come within the scope of this book ; but one case may ^^ons for 
perhaps be usefully referred to, where a plaintiff, having distinct 
brought an action in the County Court for damages to his ^Swf ^ 
cab occasioned by the defendant's negligence, and having wrw"j« 
recovered the amount claimed, afterwards brought an act of 
action in the High Court against the same defendant for °^^ 
damages in respect of personal injuries he had sustained 
through the same act of negligence. The Queen's Bench 
Division had held that the plaintiff could not do this, 
because he might have claimed for the personal injuries in 
his first action ; but the Court of Appeal overruled this 
decision, and held that, as the causes of action were distinct, 
the plaintiff was not barred from bringing an action 
subsequently for the personal injuries he had sustained.* 

* E. of Sheffield v. London Joint Stock Bank, 13 App. Cas, 333. . 
2 Brunsden v. Humphrey , 14 Q.B.D. 141. See also Serrao v. Noel, 
15 Q.B.D. 549 ; Barley Main Colliery v. MitcMI, 11 App. Cas. 127. 
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ACCIDENT, caused by tortious act of fellow-workman outside employ- 
ment, Workman^s Compensation Act does not 
apply, 185 
waggon used on new, after completion of original, 
journey ; no liability of original sender, 78, 79 
inevitable, no prima facie case of negligence, 22 

to passengers, railway companies not liable for, 310 
liability of owner for, where work entrusted to competent persons, 

80 
no action for mere, 21 

not raising prima facie case of negligence, 110-112, 118, 119 
THiBiug prima facie case of negligence, 109, 112-114, 116-118, 120 

ACTION, accident, will not lie for mere, 21 
deceit, of, must be based on fraud, 74 
negligence, for, bringing two, arising out of one act, 387 
person injured as result of defendant's election between two evils 
can muntain, 21 
liable to repair highway ratione tenura, against, 102 
property injured in election between evil?, jwery whether, as to, 21 

" ACT OF GOD," meaning of, 253 

ADMIRALTY, rule as to contributory negligence, 124 

AGENT, of necessity, 252 
patent, negligence of, 360 
porter of railway company, passenger making own, 271 

ALTERNATIVE PERILS, election by defendant, distinction between 

persons and property in cases of, 21 
position of difficulty caused by negligence, 40, 42, 43 

ANIMALS, accident through fright to, caused by negligence, 41, 42 
infected, sale of, no private right of action for, under Contagious 
Diseases (Animals) Act, 92 



Digitized by VjOOQIC 



390 INDEX. 

ARBITRATOR, architect or surveyor acting as quasi-, fraud of^ 35o 

negligenoe of, 354- 
357 
architect's position of, under cor' act, can be displaced, 359 
average adjuster acting as o- negligence of, 356 

ARCHITECT, acting as quad-arbitrator, negligenoe of, 354-357 
builder, relations between, and, 357 
ordinary liability for negligence, 355 

position of, under contract as arbitrator, can be displaced, 359 
quantity surveyor who is also, and building owner, relations between 
357 

ARREST, bank manager has no authority to, persons, 242 
by servant after offence committed, 243 
of suspected person, 241 

ASSAULTS, duty of railway company to protect passengers frond, 308, 
309 
liability of chairman of public meeting for, by steward, 242 

AUTHORITY, bank manager has no, to arrest persons, 242 
delegation of, by servant, 251, 252 
involuntary bailee acting without, 262, 263 
no, to do act master has no power to do, 240, 241 
" scope of/' cases as to, 234-240 

deviation from, 235 

meaning of, 234 

servant doing act outside, 240, 241 

test as to when servant within, 234, 235 

AVERAGE ADJUSTER, acting in quasi-judicial capacity, liability for 
negligence, 356 



BAILEE, cabman as, 246-250 

when relationship with bailor converted into that 
of master and servant, 246, 247 
care to be exercised by, is a question for the jury, 226 

regulated by the nature of the bailment, 226 
depositumy meaning of, 222 
duty of, 17, 221-245 
for hire, duty of, 231, 232 

no implied warranty generally in case of, 82 
theft by servants of, 231, 232, 238 
when carrier becomes, 279, 280 
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BAILEE— Hxm<tnt<ec?. 

for hire, when implied warraoty may exist, 231 
liable for defaults of servanty 233 
gratuitous, alone benefiting {eommodatum)^ duty of, 227 

and for reward, commoa standard of precaution on both, 

222 
banker as, liability of, 225 
deposit {depoBitum\ tiie, meaning of, 222 
doing something to bailment {mandatum\ duty of, 230 
duty of, generally, 222 
not liable for theft without negligence, 225 
'* prudence ^ or *' imprudence " of, what amounts to, 228, 

229 
*' reasonable prudence,^ what is, is a question of fact, 223 

standard of, 223-225 
who is skilled person, duty of, 227, 230 
in possession, can recover goods against wrong-doer, 67 
involuntary, cases as to, 262, 263 
duty of, 230 

unauthorized act of, effect of, 262, 263 
misuse of bailment by, 226 

prima facie case of negligence against, facts not raising, 118 

raising, 118, 245 
what eyidence required to 
shift onus, 118, 119 
railway company's liability as, not affected by stating goods remain 

" at owner's risk, 316 
restaurant keeper is, of guest's overcoat, 339 
servant of, and bailor, negligence of, 237-239 

BAILMENT, care to be exercised by bailee regulated by nature of, 226 
gratuitous, or deposiiumy 222 

with bankers, 225 
where bailee alone benefits, or (symmodatum^ 227 
implied warranty by bailor that the article bailed is fit for purpose 

of, 249 
misuse of, by bailee, 226 
various kinds of, 221 

BAILOR, implied warranty by, that article balled fit for purpose of 
bailment, 249 

BANK, manager of, has no authority to arrest persons, 242 
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BANKERS, customers, duty of towatds in drawing cheques, 362, 376 
deposit or gratuitous bailment with, for safe custody, liability of, 

225 
forged indorfiement, paying on, liability for, 367, 369 

BILL OF EXCHANGE, acceptor of, negligent signing of, by, 375 
blank acceptance, negligence as to, 374, 375 
forged indorsement on, liability for, 369 

no duty on acceptor of, to guard against fraudulent alterations after 
acceptance, 376 



GAB PROPRIETORS, driver and, cases as to, 246-250 

liability as between, 248, 249 
relationship between at common-law, 
246 
Hackney Carriage Acts, effect of, 246 

liability under, not confined to licensed, 248 

CARRIER, '* Act of God," meaning of, 253 

by sea, limitation and regulation of liability of, 258 

cannot refuse packed parcels, 258 

Carriers Act, declaration of value under, effect of, 265 

delay, liability of, for, under, where value undeclared, 
264-266 

felonious acts of servants, liability for, under, 259, 260 
negligence need not be proved, 
260 

goods carried partly by land and partly by sea, 258 

misdelivery of undeclared goods, 266 

misrepresentation as to value, a good defence, 260 

provisions of, 258, 259 

" value not declared,'* no defence under sec. 8... 260 
contract of carriage, termination of, 279 
dangerous goods, carriage of, by, 257 
delay, liability of, for, in carriage of goods, 267 
dog, insu£Qciently secured, liability as to, 257 
<* fictitious order," where, liability of, cases on, 262, 263 
'* inherent defects " in inanimate things, 256 
«« inherent vice," effect of, 254 
insurance risks, exception of, by, effect of, 260 
liability at common-law, 253 
loss from negligence and act of God, effect of, 254 
not liable for improper packing, 256 
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CARRIER— con«nti«f. 

passengers, of, latent defects, liability a^ to, 310 
no warranty of insurance by, 310 
servants of, who are, 261 
shortest route, not bound to carry by, 267 
special contract, as to furniture removing, 281 
limitation of liability by, 258 
notices, must be reasonable, 263 

reasonableness of, how decided, 264 
statutes affecting, 258 
warehouseman, acting as, liability of, 279 

when he becomes, 279 
when a common carrier, 282 

CARRIERS ACT : set Cabribr. 

CHARTERER, delay, liability of, for, 267 

CHEQUE, cases as to, 362-369, 375-378 
crossed, forged endorsements on, 369 
duty of customer drawing, to banker, 362, 376 

CHILD, contributory negligence, can be guilty of, 146, 212 
gnardian of, contributory negligeoce of, effect of, 145 
of ** tender age," what are limits of, 216 
trespasser, who is, liability for negligence to, 211-216 

COAL MINES REGULATION ACT, 1872, certificated manager under 
is a " fellow-servant," 174 

COMMODATUM: see Bailee, Loan. 
duty of bailee in case of, 227 
what is, 227 

COMMON EMPLOYMENT, Brett, L.J.V, formula as to, 173 
" common interest," meaniog of, 156, 157 
<* convenience,** the argument of, 177 
modem tendency, 177 
dangerous premises, servant taking risk of, 158 
defective system of carrying out work, effect of, 176 
dissimilar services, effect of, 170, 172, 173 
doctrine of, 2, 146 

reasons assigned for, 176 
duty of master as to competency of contractors employed, 175, 176 

servants employed, 175, 176 
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COMMON EMPLOYMENT— con^tnocrf. 

Employers' Liability Act, 1880, effect of on doctrine of, 178 

in specified cases tinder, defence of, 

no longer available, 182 
under, where doctrine still applies, 
180 

where fellow-workman *'in 
charge or control of pc^ta,' ' 
181 
where fellow-workman not 
" exercising superintend- 
ence," 180, 181 
** employment about his master's business," what amounts to, 172, 178 

need not be of same nature, 173 
extension of doctrine of, 151 

to contractors and sub-contractors, 159, 160 
" control " is the lest, 161-164: 

conflicting cases as to, 166, 167 
is a question of fact, 168, 169 
Scotland, in, 162 
volunteers, 153-155 
" fellow-servant " and " fellow-workman," meaning of, 152, 157, 159 

common object must 
be looked to, 170, 173 
manager or foreman is, 173, 174 
master is not, though assisting work, 175 
limitation of defence of, 152 
no defence to breach of statutory duty, 175 
Priestley v. Fowler^ examination of arguments in, 147-149 
principle of, 149-151, 167 
where a servant is lent, 164 

lender retaining control, 166 
no diflFerence whether lending gratoitoua or 
not, 166 

COMMON-LAW, cab proprietor and driver, relationship between at, 
246 
care of, for the safety of the individual, 1 
carrier's liability at, 253 
conflict between, and equity, 9 

effect of Judicature Act on, 10 
evolution of, 2 

influence of Roman law on, 15 
innkeeper, liability of, 338 
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CONDITIONS : ue Railway Company. 
cases on, 266, 269, 272, 273 
on ticket, passenger not reading, effect of, 273 

CONTAGIOUS DISEASES (ANIMALS) ACT, breach of, no private 
right of action under, for, 92 

CONTRACT, breach of, damage arising from, remoteness, 32 
contractor is bound by, 358 

duty of one man to another to use ordinary care apart from, 71-73 
implied warranty in, 80-82 
landlord's, to repair, no liability where no, 77 

presumption of where staircase in his control, 77 
liability of railway company for loss of goods accepted for carriage, 

apart from, 69, 70 
of carriage of passengers, implied warranty in, 310 

termination of, 279 
'* owner's risk," to carry goods at, must be reasonable, 315 
Tramways Act, 1873, under, by authority to repair highway, effect on 
doctrine of non-feasance, 101 

CONTRACTOR, "casual" negligence of, lUbility for, 84 

delegation of work to, continuous liability of owner or occupier, 80 

is bound by his contract, 358 

master employing competent, extent of duty, 175 

negligence of independent, rule as to, 87, 88 

liability for, where no contractual relationship between 
plaintiff and defendant, 83 
of employer for, cases as to, 87 
when alone liable for, 83 
sub-contractor and, liability as between, 88-90 

application of doctrine of common em- 
ployment to cases of, 159, 160 
test of •• control " in, 161-164 

conflicting cases as to, 166, 167 

CONTRIBUTORY NEGLIGENCE, 122-142 : tee Negligence. 
Admiralty rule as to 124 

alternative danger, person placed in position of, not guilty of, 133 

but risk taken mast be reasonable, 

133-135 
question of reasonableness is for the 
jury, 135 
defence, is a, 129 

of is still available under Employers' Liability Act, 1880, 
182 
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CONTRIBUTORY NEGLIGENCE— aw/mti«^. 
distinction between, and trespass, 214-216 

where both parties are at faalt, 123 
doctrine of identification as to, 3 
e£fect of, 123 
Factory and Workshops Act, 1878, exception to rule under, 126 

does not apply to civil 
action, 126 
guardian of child, of, effect of, 145 
infant, of, 145, 146 
jury, question is for the, 131, 132 
meaning of, Boweo, L.J.V, definition, 125 
no cause of action where, 23 

unless defendant failed to exercise ordinary care, 23 
of guest of innkeeper, effect of, 341-344 

" omitting to lock bedroom door," 343 
onus of proof in cases of, 126-131 
parties in pari delicto^ rule where, 126 
plaintiff recovering in spite of, 125 
" proximate cause,** 125 
** slamming door " cases, 140-142 
tort-feasors, no contribution between, 124 
what is, 122, 123, 128 

CORPORATIONS, road and water authorities, who are both, liability 
of, 98 
seal of, negligence in custody of, 363 
statutory duty, liability for, 93 

COUNSEL, compromise by, 353 
duty of, 362 

neglect of, solicitor not answerable for, 351 
no contract of hiring and service between, and solicitor, 352 
position of, 351, 352 

CUSTOMERS, duty of shopkeeper towards, 49 
servant of, duty of shopkeeper towards, 49 



DAMAGE, measure of, where loss by unpunctual trdn, 275 

paid where no negligence cannot be recovered from negligent third 

party, 33 
remoteness of, dangerous machine left in highway, 24 
definition of, 39 
Employers* Liability Act, cases under, 33, 34 
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DAMAGE— co»/t«wccf. 

remoteness of, ingenious distinctions in, 33 

injury resulting from sudden terror, conflict of decisions 

34-39, 42 
judge to determine as to, 24 
loss of business engagement, 276 
panic among cattle caused by negligence, 41 
personal inconvenience, 276 
where negligence of third party is the final cause of 

injury, 44 
where no reasonable expectation that injury would 
follow negligent act, 45 
resulting from defect in premises let for particular purpose, 53, 54 

negligence causing position of difficulty, rule as to 
40, 42, 43 
to personal luggage, principle of railway company's liability, 64 

DANGER, alternative, person placed in position of, 133 

risk taken must be reasonable, 133-135 
inherent, distinctions between cases where, is and is not, in applying 

volenti nonJU injuria, 205 
knowledge of plaintiff of, will not discharge duty of defendants in- 
viting person on dangerous premises, 54 
mere continuing work not enough to apply volenti non fit injwriay 
188 
knowledge of, not enough to apply volenti non fit injuria, 187 
plaintiff must consent to, expressly or impliedly, 

187 
plaintiff's own act causing, implies consent, 187 
even where breach of duty by 
defendant, 187 
reasonable apprehension of, what is, 36, 38, 39 

DANGEROUS PREMISES, duty of owner or occupier towards bare 

licensee, 55, 56 
injury through, landlord not liable in absence of duty towards 
plaintiff, 77 
where house ruinoufs liability of landlord, 77 

staircase under his control, liability of land- 
lord, 77 
tenant mere licensee, 78 
inviting use of, liability for, 48-52 

for particular purpose, and payment exacted, 53, 
54 

where plaintiff undertakes the risk, 54 
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DANGEROUS PREMISES— c<m<tnt««d. 

licensee has a right of action where they constitute a *' trap," 56 

no right of action against licensee for mere want of 
repair, 66 
occupier or owner cannot rid himself of liability for, by delegation, 80 
servant taking risk of, master not liable, 168, 192 
what is a " trap," 67 

DANGEROUS THINGS, carriage of, by common carrier, 257 
duty of person in possession as to, 47, 58 

qualification of the rule as to, 47 
where used for oonyenience of others, 48 
inviting use of, liability of owner for, 48, 58, 59 

limitation of such liability, 69 
leaving about, probability of injury from, 28 
negligent user of, is misfeasance, 59 
owner cannot rid himself of liability for, by delegation, 80 
railway company need not carry, 258 
seller of, duty towards purchaser, 60 

limits of, 60 
those for whom purchased, 71 
traction engine, damage by sparks from, 317 

DEFINITIONS, dangers and difficulties of legal, 4 
of " negligence," 15 
remoteness of damage, of, 39 

DELIVERY ORDERS, negligence in issue of, 370, 371 

DEPOSITUM : we Bailee, gratuitous. 
banker, with, 225 
meaning of, 222 

DIFFICULTY, position of, resulting in damage, caused by n^ligence 
rule as to, 40, 42, 43 

DOGS, cases as to, 256, 257 

DUTY, acceptor of bill, of, none, to guard against fraudulent alterations 
after acceptance, 376 
bailee, of, 17, 82 

for hire, 231, 232 
gratuitous, 222 

alone benefiting {commodatwn\ 227 
doing something to bailment (mancfoftim), 230 
who is a skilled person, 226, 230 
contractor, of person employing, 83 
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DUTY— co/itfnoarf. 
oouDsel, of, 352 

customer drawing cheque, of, towards banker, 362 
definition of, in province of judge, 19 

driver, of, to person on highway and occupying property alongside, 37 
employer, of, as to competency of servants, 175 

towards servants and workmen at common-law, 175 

under Employers* Lia- 
bmty Act, 175 
where contractor employed, 175 
highway, of person obstructing, 26 
negligence, ideas of, and, correlative, 17 
no, no action will lie where, 75-77 

occupier of dangerous premises, of, towards workmen voluntarily 
going on them, 192 
or owner cannot rid himself of, by delegation, 80 
ordinary care and skill apart from contract, to use, 71-73 

imposed by the law, not excused by contributory negli- 
gence, 23 
what it is, 22 

whether litigant has acted in accord- 
ance with, is for the jury, 22 
owner of land, of, to fence excavations on his land, no, 58 

or occupier, of, of dangerous premises towards licensee, 55-58 
person carrying a mere licensee, of, 61-64 

in possession of dangerous things, of, 47 
inviting use of a dangerous chattel, 58, 59 
proprietor of public carriage as to horses, of, 120 
railway company, of, as to fencing against cattle, 334 

is an absolute one, 
335 
** foreign " truck, 312 
level crossings, 321, 322, 327 

over private roads, 326 
to carry goods safely, 70 

passengers safely, 61, 65, 309 
keep premises safe, 313 
protect passengers from threatened assault, 

308,309 
provide safe means to alight, 302 
seller of dangerous article, of, towards person for whom purchased, 71 

purchaser, 60 
skilled workman for reward, of, 17, 353 
solicitor, of, 345 
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DUTY— con«»M€d. 

statutory, breach of, 91 

oommoD employment, no defence to, 175 
does not always give right of action, 92 
voUnii nonJU injuria, not applicable to, 200 
liability of corporations and public bodie8, where, 93 
not transferable, 92, 93 
when other duties beyond may arise, 101 
strangers lawfully on dangerous premises, towards, 48, 49 

limitation of rules as to, 50 
trespasser, towards, 216, 217 
unlawful or cruel act, not to do, 216 

where invitation to come on premises for particular purpose and pay- 
ment taken, 53 
where plaintiff takes the risk, 
54 



ELECTION, where there is choice of evils, person injured can maintain 
action, 21 
whether action lies for damage to property done in avoiding persoui 
query, 21 

EMPLOYERS AND WORKMEN ACT, 1875, "workman," definition 
of, under, 179 
workman, test of, under, 179 

EMPLOYERS' LIABILITY ACT, 1880, common employment, effect 
of, on doctrine of, 178 
common employment, where doctrine still applies under, 180 

fellow-workman not " exercising super- 
intendence," cases as to, 180 

contra where " exercising superin- 
tendence" though assisting in 
manual labour, 181 
fellow-workman, not in "charge or 
control " of points, 181 
circumstances to which the Act applies, 178 
damages paid where no liability not recovered from negligent third 
party, 33 
negligence of employer also, contra, 34 
defects unknown to employers, effect of, on liabUity under, 182 
defences still open under, 182 
duty of employer under, 175 
effect of Act generally, 182 
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EMPLOYERS' LIABILITY ACT, imy-cmtinued, 
" locomotive engine," what is, within, 182 
qualifying provisions under, 179 
" railway," what is, within, 182 
.,j Smith V. Baker ^ examination of, 201-208 

Tlwmca ▼. Quartermaine^ examination of, 189-193 
'* workman," definition of, in, 179 

YarmoxUh v. France^ distinction between, and Thomas v. Quarter- 
mainef 200 
examination of, 193-200 

EMPLOYMENT, act of servant complained of, must arise out of, 239, 241 
common : 800 Common Emplotment. 
^y ** course of," cases as to, 234-240 

deviation from, 235 
[ill meaning of, 234 

test as to, when servant within, 234, 235 

ENGINEER, negligence of, in preparing specification, 358 

^ EQUITY, conflict between common-law and, 9 

effect of Judicature Act on, 10 

ESTOPPEL, basis of the doctrine, 374 

cases as to, 362-384 

*< enabling a fraud to be committed," what is, 362 

fraudulent alteration of cheque, etc., effect on, 376-378 
conversion of goods, on, 378, 379 
^: from denying misrepresentation of facts, 370, 371 

in pais^ meaning of, 361 

negDgence must be in the transaction itself to amount to, 365 
^ negligent conduct, arising from, cases as to» 383, 384 

negotiable instruments, as to, 385, 387 

no, where goods never reached hands of party issuing wrong advice- 
, note, 372, 373 

" odious," meaning of, being, 374 

representation, raising, may be by conduct, 382 

rule as to, 361, 362, 365 

technical, setting up, 374, 375 

Vagliano's case, examination of, 366-369 

what is necessary to set up, 380-383 

when it arises, 379 

EVIDENCE, conflicting, on question of fact, case must go to jury, 328 
consistent with the existence or non-existence of negligence, no 
primd facie case will be presumed against the defendant, 119, 121 

2 D 
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EVIDENCE— co/i«nM«/. 

how much required to shift onus of proof in action for negligence 

against bailee, 118, 119 
negligence, of, difiSculty of determiniog what is, 203, 302, 303 
none on one side, proper direction of judge to jury, 139 
onus of proof in cases of oontributory negligence, 126-131 
showing accident fnayhaTo occurred through defendant's negligence, 

not enough, 119 
whether there is any, to support issue, is for judge, 140 

EXEGUnVE QOYERNMENT, liability of, for negligence, 94 

FACTORY AND WORKSHOP ACT, 1878, exception to rule as to 
contributory negligence under, 126 
not applicable to cItU action, 126 

FENCINQy duty of railway company as to, against cattle, 334 

at le?el crossing, 335, 336 
distinction between cattle 
being driyen and straying 
on road, 334 
is an absolute one, 335 

FOREBIAN, is a fellow-servant at common-law, 173, 174 

FRAUD, action of deceit must be based on, 74 
negligence, and, distinctions between, 74 
negligent misrepresentations does not amount to, 73 

FURNITURE REMOVING: sm Carbibb, Railway Company. 
special contract as to, by carrier, 281 

GOODS : see Cabbibb, Railway Company. 

fraudulent conversion o^ estoppel, in case of, 378, 379 
furniture, special contract by carrier, 281 

liability of railway company receiving, for damage off their line» 
276-279 

warehousing, 279-281 

<«to be lea tiU called 
for," 280, 281 
'* owner's risk,'' remaining at, railway company's liability as baUee 
not affected by notice, 316 
sent at, conditions must be reasonable, 315 

'^altematiye rate," effect of, 315 
delay, liability for, 316, 317 
''wilful misconduct," what amounts to, 315 
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GRATUITOUS BAILEE : see Bailee. 

« GROSS " NEGLIGENCE : see Nbgliobkob. 

GUARDIAN, contributory negligeace of, of child, effect of, 145 

HACKNEY CARRIAGE ACTS, effect of, as between cab-driyer and 
owner, where injury to third party, 246, 247 
liability under, not confined to licenBed proprietor of cab» 248 

HIGHWAY authority, liable for nuBfeasanoe, 95, 96 

not liable for non-feasance, 95, 96 

except when under con- 
tract to repair, 101 
cattle being dri?en or straying along, duty of railway company as 

to fences, 334, 335 
diversion of, leaving open old road, 29 

duty of driver towards persons on, and person occupying property 
alongside, 37 
person obstructing, 26 
leaving dangerous instrument in, 26 

machine in, 25, 27, 28 
nuisance on, liability for injury caused by, 44 
liability to repdr, ratione tenurce^ 102 
public, what amounts to a, 87 
repair of, liability for, 95 

HIRER : see Bailee, Master and Servant, etc. 

HIRING of carriage, implied warranty of fitness for purpose, 81 

IDENTIFICATION, doctrine of, 2, 3 

connection with doctrine of common 

employment, 146 
how exploded, 144 
last remnant of, 145 
reasons for, 143, 14 i 

IGNORANCE, culpable, effect of on liability, 22 

'* INHERENT DEFECTS " in inanimate things, 256 

« INHERENT VICE," meaning of; 254 

INFANT, contributory negligence of, 145, 146, 212 
of *' tender age," what are limits of, 216 
trespasser, who is, liability for negligence to, 211-214 
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INNKEEPERS, Act, 1863, tfae, inoomct oopy of, effect of, 341, 342 

proTisioDS 0^ 338 
cases as to, 838, 344 
common-law liability of, 338 

limitation of, by sUtute, 338 
guest, contributory negligence of^ effect of, 341-344 
when no longer a ^ traveUer," eflEect of, 340 
who is a, 339 
liability only arises when and while a man is a guest, 340 
'* omitting to lock bedroom door,** when negligence, 343 
'< restaurant,'* position of, 339 
" traveller," meaning of, 339 
'' wilful act, de&ult or neglect " of, effect of, 341 
INJURY, by ndlway company, crushing thumb in door, action founded 
on tort, 64 
caused by something not in defendant's control, no presumption of 

negligence, 119 
connection between, and negligence, 104-108 

difficulty of applying rule in 
railway cases, 304 
from breach of contract, remoteness of, 32 
dangerous instrument left about, 28 

on highway, 26 
machine left on highway, 24, 25 
thing brought on to land, prima fade liability for, 47 
where brought for oonyenience of 
others, no liability without negli- 
gence, 48 
leaving old road open, after diverting it, 29 
sudden terror, arising out of tort in nature of trespass, liability 
for, 42 
remoteness of, conflicting decisions as to, 34-39 
" immediate cause " of, cases as to, 304-306 
" natural or probable," arising out of tort, difficulty in determining 

what is, 24 
of passenger at joint station, 279 

servant, by fellow-servant, master not liable, 146 
to passenger's fingers, cases as to, 306, 307 
servant, master cannot sue unless party to contract, 64 

contra where due to ccnnpany other 
than the contracting company, 64 
strangers lawfully on premises, liability for, 48, 49 
Workman's Compensation Act, 1897, effect under, where death 
ensues, 185 
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« INVITATION TO ALIGHT," by railway company, Bridges ▼. N.L. 
By. examined, 296-298 
calling name of station, effect of, 297 
cases as to, 284-303 
Codde Y. 8.E, By. examined, 291-294 
in the dark, 291 

must provide safe means to alight, 302 
Siner v. G.W. By. examined, 284-290 
train overshooting platform, 295, 298, 299 
what amounts to, 292, 295 
when train not actually stopped, 294 

JUDGE, direction of, to jury, where no evidence at all on one side, 139 
function of, in trial of cases of negligence, 137, 139, 140, 298, 303 
to determine as to remoteness of damage, 24 
whether there is any evidence to support issue, is for, 140, 298 

JUDICATURE ACTS, fusion of law and equity by, 10 

JURY, alternative danger, person in position of, reasonableness of risk 

taken is for, 135 
contributory negligence, question of, is for, 131, 132 
direction of judge to, where no evidence at all on one side, 139 
evidence, where none or " mere scintilla,'^ case should be withdrawn 

from, 226 
function of, in trial of cases of negligence, 137, 139, 140, 298, 302 
'' invitation to alight," cases, function of, in, 298 
questions of fact, when to be left to, 284 

what amounts to " proper care " with regard to bailment, is for, 226 
what should be left to the, in cases of negligence, 135-140 
when case ought not to be withdrawn from, 107 
where conflicting evidence on question of fact, case must be left to, 

328. 
where facts as to negligence or no negligence of equal weight, generally 
left to, 105 
except where there is no doubt, 105, 333 
whether litigant has fulfilled ordinary duty imposed by law, is for 

the, 22 

LANDLORD, where no contract to repair, not liable for injury to 
stranger, 77 

where house ruinous, secu9^ 11 

where staircase under control of, causes injury, <ecu«, 77 
where tenant mere licensee of dangerous means of access, no liability 
of, 78 
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LATENT DEFECTS, liability as to, of carriers of passengers, 820 

under Employers' Liability Act, 

1880.. 182 
where article sold for specific pnr- 
pose, 81 
rule as to, does not apply to sale of chattel for specific purpose, 311 

LAW, presumption of, as to person doing repairs, 114, 115 
technicalities in, use and abuse of, 9 
tmoertainty of, views as to, 5 

LEGAL FICTIONS, erolution of, 2 
growth of, 2 
** identification,'' the doctrine of, 143 

LEGAL MAXIMS, divergent views on, 208 

LENDER : see Bailee, Master and Sebvant, etc. 

LEVEL CROSSING, cases as to, 321, 337 
fencing at, 335, 336 
footpath, over, 327, 328 
general duty, of railway company as to, 321 
'* intimation of safety " absolves plaintiff from necessity of looking 
about, 332 
in crossing, what amounts to, 324, 325, 327, 
331 
perilous, obligation of railway company as to, 321, 322 
private and public road combined, over, 325, 326 
private roads, over, 326 
repair, duty to keep in, 337 
statutory duty of railway company as to, 321 

to erect gates, omission to perform, may be evidence 
of negligence, 333 
where not unusually perilous, railway company only bound to fulfil 
statutory requirements, 324 

LICENSEE, bare, must take all risks attaching to place he chooses to go 
on, 57 
cases showing duty of one carrying a mere, 61-64 

what is a " trap," 57 
distinction between bare, and '* invited person," 55 
duty of owner or occupier of dangerous premises towards, 55 

where there is a '* trap," 55, 56 
tenant, mere, of dangerous premises, no liability of landlord, 7 
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LIMITATIONS, STATUTE OF, does not apply to breaches of trust, 
349, 350 
proYisions of, 350, 351 

LOAN; «ec COMMODATUM. 

abuse of, what amounts to, 228 

"LOCOMOTIVE ENGINE," blowing oflf steam, accident through, 
319, 320 
sparks from, liability of company for damage from, 317-319 
what is, within the Employers' Liability Act, 1880 .. 182 

LUGGAGE : see Gabbier, Railway Company. 

cloak-room, limitation of liability for goods deposited in, 272 
deliyery o^ what amounts to, 271 
deposited with porter, liability for, 269 
hand, no distinction between, and van, 269 
liability of railway company to carry safely, 70, 269 
passenger interfering with company's control of, 270 

making porter own agent, 271 
persona), liability of railway company for, when in charge of servant, 
64-70 

or ordinary, meaning of, 68, 69 

what is, 271, 272 
termination of company's engagement as to, 270 

MANAGER, bank, of, no authority to arrest persons, 242 
is a "ftllow-servant " at common-law, 173, 174 

MANDATUM, duty of bailee in case of, 230 
what is, 230 

MASTER AND SERVANT, " course of employment," meaning of, 234, 
master J duty of, towards servants as to competency of servants, 175 

at common-law, 175 
under Employers' Liability Act, 175 
where contractor employed, 175 
fellow-servant, is not, though assisting, 175 
liability of, for collateral negligence of servant, 84 
fur criminal act of servant, 234 
for negligence of servant where third party inter- 
vened, 30 
luggage of, in charge of servant, liability of railway company 

lor, 64-70 
no action for servant's injuries nnless party to contract, 64 
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MASTER AND SERVANT— co««/i«€d. 

master^ not liable to servant for iujury occasioned by fellow-servant, 146, 
147 

extensions of prin- 
ciple, 151 
lending servant, 

effect of, 164 
lender retaining 
"control," eflFect 
of, 166 
no difference whe- 
ther lending gra- 
tuitous or not, 
166 
taking risk of dangerous premises, 158 
no relationship of, volenti nonfit injuria applies where, 208-210 
presumption of law as to person doing repairs being servant of 

occupier, is there a, 114, 115 
relationship of, between cabmen and cab-owner, when arising, 246 

cases as to^ 246-250 
effect where invitation to use dangerous premises or 
chattels, 48 
" scope of authority,** meaning of, 234 
servant^ acting disobediently, master's liability, 233 
for master, cases as to, 234-240 

on journey of his own, 235, 236 
test as to, 234, 235 
act of, complained of, must arise out of, employment to 
make master liable, 239, 241 
criminal, liability of master, 234 
in contravention of Merchandise Marks Act, 1887, 
master's liability, 234 
arrest by, after offence committed, 243 

of suspected person, 241 
can maintain action for master's goods lost by negligence, 67 
delegation of authority by, 251, 252 
deviating from master's orders, 235 
doing act master has no power to do, 240, 241 

unauthorized act, 240 
" employment about his master's business," what amounts 

to, 172, 173 
" fellow-,*' manager or foreman is, 173, 174 
felonious act of, liability for, under Carriers Act, 259, 260 
negligent driver of hired horse and carriage, is not, of hirer, 245 
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MASTER AND SERVANT-^on<tutt«/. 

servant^ of bailee, negligence of, to bailor, 237-239 
carrier, who is, 261 

railway company, theft by, effect of notice of non-liability, 
260 
test of *' control," where doubt as to whose, 243-245 
theft by, of bailee for hire, 231, 232, 238 
when bailee for hire liable for defaults of, 233 
steward, assault by, on order of chairman at meeting, 242 

MEDICAL MAN, negligence in, 353, 354 

unqualified assistant of, 354 

MERCHANDISE MARKS ACT, 1887, contxavention of, by servant, 
master's liability, 234 

MERCHANT SHIPPINQ ACTS, applications of, to goods carried 
partly by land and partly by sea, 268 
registration of " managing owner*' of ship imder, not conclusive as to 
ownership, 250 

MISFEASANCE, bridge, by weakening support of, 161 
distinction between non-feasance and, 11, 97 
injury arising from user of dangerous things is, 59 
letting house in ruinous condition is, 77 
liability of highway authority for, 95, 96 
removing fence protecting highway, by, 100 
whether, or non-feasance, question of fact, 96 

MISREPRESENTATION, Carriers Act, is a good defence, under sec 8 
of, 280 
in time-table of railway company, effect of, 276 
negligent, does not amount to fraud, 73 

NATURAL AND PROBABLE CONSEQUENCES, of leaving dangerous 
instrument about, 28 
of leaving dangerous machine in highway, 24, 25, 27, 28 
placing obstruction in highway, 26 
unlawful act, difficulty of determining, 24 
man is answerable for, 37 
where damage not the, of defendant's act, it will be too remote, 32 

NEGLIGENCE, "actionable," what is, 15 

action of. Statute of Limitations, when it begins to run, 349 
act of, bringing two actions arising out of one, 387 
architect, of, acting as quantity surveyor, 357 
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NEGLIGENCE— con/tiiti^d. 

architect of, acting as quaBi-arbitrator, 354-357 

ordinary liability for, 355 
average adjoster, of, acting as quaai-arbitrator, 356 
bailee, of, 221 

degrees of, 221 

for hire, liability for, 231, 232 

of servant, 233 
of servant, towards bailor, 237-239 
bill of exchange, as to, 374, 375 
cabmen, of, eflfect of Hackney Carriage Acts, where, 246 
carrier, of, loss from act of God and, effect of, 254 
cases of, human interest in, 11 
^ casual," of contractor, liability for, 84 

servant, master liable for, 84 
what is, 84-87 
catisa cau9aiM must be, not merely oatua 9%ne qua non, 43 
causing injury through sudden terror, 34-39 

to another where no contract, 71-73 
strangers lawfuUy on premises, 49 
which would not naturally result from it, 45 
position of difficulty, liability for injury resulting from 
40, 42, 43 
cheques, as to, cases of, 362-369 
child who is trespasser, to, liability for, 211-214 
connection between, and injury, 104-108 

difficulty of applying rule in railway 
cases, 304 
contractor and sub-contractor, as between, liaMlity for, 88-90 
independent, of, rule as to, 87, 88 

of, executing work over railway, company not liable for, 311 
liability for, when contractor alone liable, 83 

where no contract between plaintiff and 
defendant, 83 
of employer for, cases as to, 87 
contributory : $ee Contbibutobt Nkglioekce. 
corporation, of, 93 
counsel, of, 351, 352 
customer drawing cheque, of, 362 
damages paid where no, master cannot recover, 33, 34 
dangerous machine, in using, 317-319 
defendants, of, causing pUintiff to trespass, 217, 218 

explosion through, caused by defective gas-pipes, 30 
flooding of adjoining land, caused by, 29 
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NEGLIGENCE— con^»nwed. 

defendants, of, liability for, where third party, trespasser, causes in- 
jury, 212 
not excused where primary cause of damage by inter- 
vention of third party, 23, 26-31 
where damage not natural consequence of, is too 
remote, 32 
definition of, 15 
degrees of, American view, 19, 

former classification of, 15, 221 
suggested true view, 16 
delivery order, in issue of, 370, 371 
driver of hired horse and carriage, liability for, 245 
duty, ideas of, and, correlative, 17 
ecclesiastical surveyors, of, 359, 360 
employer, applicable to, efifect of, under Workmen's Compensation 

Act, 1897.. 183 
Employers* Liability Act, 1880, under, 178-182 
engineer preparing specification, of, 358 
estoppel by, 361-384 

in conduct, cases as to, 383, 384 
evidence of, difficulty of determining what is, 203, 302, 303 

none, judge to remove case from jury, 226 
executive government, of, 94 
fraud and, distinction between, 74 
gratuitous biulee, not liable for theft without, 225 

of, alone benefiting, 227 
" gross," meaning of, 15, 20 
not a definition, 17 
" imprudent " act, amounting to, what is, 228, 229 
innkeeper, of, effect of, 841 
inviting on dangerous premises, 48, 49 
judge, function of, in trial of cases of, 137, 139, 140, 302 
jury, function of, in trial of cases of, 137, 139, 140, 302 
knowledge, in availing one's self of means of, effect of, 22 
leaving dangerous instrument about, 28 

in highway, 26 
machine in highway, 24, 25 
open diverted road, 29 

trucks on down grade improperly secured, 31 
limitation of liability for consequences of, 43 
master's liability for servant's, act complained of must arise out of 

employment, 239 
medical man, of, 353, 354 
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NEGLIGENCE— co«/tnfi«i. 

medical maD, of, unqualified assistant of, 354 
natural or probable cause of injury, 24 
no prima facie case of, in inevitable accident, 22 
no such thing as, in the abstract, 16, 17 
notice of danger, in not inquiring after, effect of, 22 
not looking out before crossing level crossing is not, where " inUma- 
tion of safety," 332 
necessary to render carrier liable for servant's theft under Carriers 
Act, 260 
of third party, final cause, but injury probable consequence of 

defendant's act, 44 
onaission to do something there is no duty to do, is not, 365 

perform statutory duty to erect gates at level crossing 

may be evidence of, 333 
take customary voluntary precaution, when amounting 
to, 324, 326, 331 
passenger's own, with regard to luggage, 270 
patent agent, of, 360 
plaintiff giving evidence of defendant's and own, case ought not to 

be withdrawn, 107 
presumptive : see Pbesumptivb Neoligencb. 
proof of, what is required for, 23 
public body, of, 93 

questions of fact, when to be left to jury, 284 
railway company, of, as to level crossings, 321-337 

calling nameof station before train stops, not, 299 

causing panic among cattle, 41 

'< invitation to alight" oases, 284-303 

what amounts to, 293 
not maintfuuing fences, 334, 335 
overshooting platform, not, 299 
placing passenger in a dilemma, 288 
seal of corporation, in custody of, 363 
servant, of, liability of master for, 30 
" slight " and " gross," what is meant by, 228 
solicitors, of, 345 

defence of, evidence required, 348, 340 

in action for costs, 348 
not telling client action ill-advised, 347, 348 
opinion of counsel, effect of taking, 349 
set up on taxation of costs, 348 
statutory powers, in carrying out, liability for, 74 
surveyor, of, acting as quasi-arbitrator, 354, 355 
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NEGLIGENCE— con^inttw/ . 

surveyor, of, ordinary liability for, 355 
tendeacies to discard techDicalities in the law of, 10 
variability of ciroumstanoes dealt with by the law of, 5 
wbarfinger^B warrant, in issue of, 371 
what should be left to jury in cases of, 135-140 
where facts equally consistent with, as with none, generally left to 
jury, 105 
no duty towards person affected, no action will lie, 73-77 

NEGOTIABLE INSTRUMENTS, estoppel as to, 386-387 
NON-FEASANCE, by local authority, hardship of rule as to, 11 
causing a nuisance, effect of, 87 

where defendants could not know of defect, 99, 100 
distinction between, and misfeasance, difficulty of, 97 
highway authority not liable for, 95, 96 

except when under contract to 
repair, 101 
whether, or misfeasance, question of fact, 96 

NOTICE, no inquiry after, of dauger, effect of, on liability, 22 
NUISANCE, non-feasance resulting in, effect of, 97 

where defendants could not know of 
defect, 99, 100 

OMNIBUS, driver of, being authorized driver, presumption as to, may bo 
rebutted, 250 

PARTNER, liability of, imder Hackuey Carriage Acts, 248 
tortious act of, liability of partner for, 234 

PASSENGERS : see Carbibb, Railway Company. 
carrier of, liability for latent defect, 310 
delay of, by unpunctuality of trains, 273 

damages claimed for must be 
reasonable, 274-276 
duty of railway company to carry safely, 61, 65, 309 

protect from threatened assault, 308, 309 
injury at joint station of two railway companies, 279, 313, 314 

to fingers of, cases as to, 306, 307 
liability to, of railway company issuing ticket, for negligence on 

another line, 277 
not issuing ticket, 278 
railway company is not insurer of, 310 
travelling at " own risk," 314 

extent of exemption, 314 
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PATENT AGENT, negligence of, 360 
POSSESSION is title as against a wrong-doer, 67, 68 

PRESUMPTIVE NEGLIGENCE : saes Nboliobncb. 
the doctrine of, 109-121 

facts, not raising hprimd/aciectae^ 110-112, 118, 119 

against bailees, 118 
raising a primd facie csae^ 109, 112-114, 116- 

118, 120 

against bailees, 118 

how much evidence 

required to shift 

onus, 118, 119 

no primd facie case where facts leave question of 

negligence balanced, 119, 121 
not enough to show defendant may have been negligent, 

to raise primd fade case, 119 
primd fade case not conclusive, 120 
second railway having running powers over defen- 
dants' line does not affect, 117 
where thing causing damage not in defendants' control, 
does not apply, 119 

PRIMARY CAUSE, oases as to, 304 
rule as to, 24,29 

where defendant's negligence is, not excused by intervention of 
third party, 23 

PUBLIC AUTHORITIES PROTECTION ACT, 1893, effect ot 94 

PUBLIC BODIES, not liable to individuals for non-feasance, 95, 96 

except under contract for remuneration, 96 
Public AuthoriUes Protection Act, 1893, effect of, 94 
statutory duties, liability for, 93 

where acting as trustees tot public, 93, 94 

RAILWAY : see Carrier. 

cases, curtailment of functions of jury in, 7 

danger of this method of administra- 
tion, 8 
discrepancy of judicial oi^nion in, 6 
company as bailee, liability not affected by stating goods remain 
** at owner's risk," 316 
cannot plead own illegal action as defence, 268 
conditions in time-table, cases as to, 273-276 
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B,Mh^KY— continued. 

company, conditions of ticket, cases on, 266, 269, 272, 273 

cloak-room, 272, 273 
<' loss off their own line, 266 
must be brought reasonably to 
notice of plaintiff, 273 
contract of carriage, when at an end, 279 
crushing fingers in door, action founded on tort, 64 

cases as to, 306, 307 
delay, liability for, unpunctuality of trains, 273-276 

loss of business engagement, not liable for damage 

by, 276 
personal inconvenienoe, liable for, 276 
dlfiSculty of applymg rule that injury must be connected 

with negligence, 304 
dogs, cases as to, 266 

duties of, over and above statutory duties, 101, 102 
duty of, to carry safely, 61, 65, 70 
fence against cattle, 334 

at level crossing, 335, 336 

distinction between cattle 
being driven and stray- 
ing along road, 334, 335 
engine blowing off steam, accident from, liability for, 319, 

320 
fictitious order, cases on, 262, 263 
" foreign trucks,** duty of, as to, 312 
goods accepted for carriage, liability for, apart from con- 
tract, 69, 70 
carried partly by land and partly by sea, regulation 
of, 268 

contract is divisible, 286 
sent at '* owner's risk,** alternative rate, effect of, 
315 
conditions must be rea- 
sonable, 315 
liability for delay, 316 
when company may be 
liable for negligence 
316,317 
" wilful misconduct" 
what amounts to, 315 
hand luggage, no difference between, and van, 269 
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RAILWAY— c(w»««w«d. 

company, iojury to seryant by, roaster^s rights, 64 

*^ invitation to alight/' Bridget v. N.L. i?^. examined, 296- 
298 
calling name of station, effect of, 

297 
cases as to, 284-303 
Cockle y. S,E. Ry, examined, 291- 

294 
in the dark, 291 
Siner y. Q, W. By. examined, 284- 

290 
train overshooting platform, 295, 

298, 301 
what amounts to, 292, 295, 299 
when tndn not actually stopped, 
294 
joint station, injury inflicted at, 279, 313, 314 
level crossing, oases as to, 321-337 

duty as to specially dangerous, 321, 322 

to keep in repair, 337 
general duty as to, 321 
*' Intimation of safety ** absolves plaintiff 
from necessity of looking out, 332 

in crossing, what amounts to, 
324, 325, 327, 331 
over footpath, 327, 328 
over private and public road, combined, 
325, 326 
road, 326 
statutory duty, as to, 321 

to erect gatep, omission to 
perform, may be evidence 
of negligeooe, 333 
where not unusually perilous, only bound 
to fulfil statutory requirements, 324 
luggage, cloak-room, in, limitation of liability fw, 272 
control of, passenger interfering with, 270 
delivery of, what amounts to, 271 
deposited with porter, 269 
passenger making porter own agent, 271 
personal, are insurers of, 269 

liability for loss of, where in charge of 
servant, 64-70 
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RAILWAY— con«nti€c?. 

compaDy, luggage, personal, what is, 271, 272 

termination of company's engagement as to, 270 
must provide safe means of alighting, 302 
need not carry dangerous goods, 258 
negligence of, causing panic among cattle, 41 

placing passenger in dilemma, 288 
not liable for accident caused by waggon used on further 

journey after completion of their own obligation, 78 
not liable for contractor executing works over line where 

no control, 311 
overcrowding, cases as to, 304-310 

no cause of action unless it conduces to 
damage, 307-309 
passenger, duty to protect from assault, 308, 309 
is not insurer of, 310 
travelling at own risk, 314 

extent of exemption, 314 
premises of, duty to keep safe, 313 

joint station, liability for accident at, 313, 
314 
reasonable accommodation to alight, must provide, 290 
running over other Imes, liability of, as to goods, 276-279 

passengers, 276-279 
second, having running powers over defendants' line does 

not affect doctrine of res ipsa loquitur^ 117 
servant of, doing act company had no power to do, 
non-liability for, 241 
is there a presumption of law that a person 
repairing the station roof is not ? 114, 115 
who is, 261 
" slamming door " cases, 140-142 
*' sparks from engine,** liability for damage from, 317- 

319 
special notices, must be reasonable, 263 

reasonableness of, how divided, 264 
statutory duty to fence is an absolute one, 335 
steamships, carriage of goods by, effect of Regulation of 
Railways Act, 1871, sec. 12, on, 267 
used by, extension of Railway, etc, Traffic 
Act, 1854, to, 263 
theft by servant of, effect of where of non-liability, 260 
time-table, conditions in, cases as to, 273-276 
misleading effect of, 276 

2 £ 
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RAILWAY— con<w»t««rf. 

oompany, vibratioD, damage caused by, 819 

warehousing goods, liability of, 279-281 

when they become ware- 
housemen, 279 
** to be left tiU caUed for," 280 
what is a, within the Employers* Liability Act, 1880.. 182 

RAILWAY AND CANAL TRAFFIC ACT, 1864, construction of sec. 
7 of, by House of Lords, 263 
extension to steamers of railway company, 263 

RAILWAY CLAUSES CONSOLIDATION ACT, 1846, level crossings, 
provisions as to, 321, 336 
maintaining fences, provisions as to, 334, 336 

REGULATION OF RAILWAYS ACT, 1871, sec. 12, effect of, 267 

REMOTENESS OF DAMAGE : see Damage ; Negliqekce. 

ROMAN LAW, influence of, on law of negligence, 15 

SERVANT : see Master and Sebvakt. 

SHIP, liability of owner of, to public, 260 
owner, may be common carrier, 282, 283 

implied warranty of, 283 
registration of '^ managing owner " under Merchant Shipping Act, 

1876, not conclusive as to ownership, 260 
steam-, carriage of goods belonging to railway company, extension of 
the Railway, etc.. Traffic Act, 1864, to, 263 
other than company^s, effoct of Regulation of Railways Act, 

1871, sec. 12, on, 267 
rulway company not authorized to own, cannot set this up 
in defence, 268 

SOLICITORS, acting as trustees, liability of, 360 
costs of, defence of negligence in action for, 348 
taxation of, negligence set up on, 348 
duties of, 346 

error of judgment, not liable for, 346 
investing client^s money, advice as to, liability for, 347 
law of foreign country, advising as to, liability for, 347 
negligence in, not to tell client action ill-advised, 347, 348 
no contract of hiring and service between counsel and, 362 
not answerable for counsel's neglect, 361 
opinion of counsel, effect of taking, 849 
Statute of Limitations does not apply to breach of trust by, 349, 360 
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« SPRING-GUN,'* trespasser injured by, legal position of, 216 

STATUTORY DUTY, breach of, 91-93 

breach of, common employment, no defence to, 175 

does not always giye a right of action, 92, 96 
not transferable to tenant of party burdened, 92, 93 
purview of the Act to be regarded, 92, 96 
volenti nonfit injuria has no application to, 200 

corporations, liability of, 93 

public bodies, liability of, 93, 94 

when other duties beyond, may arise, 101 

STATUTORY POWERS, negligence in carrying out, liability for, 74, 75 

STEAMSHIP : see Ship. 

STRANGERS, duty towards, lawfully on dangerous premises, 48, 49 

limitation of rule as to, 50 

SUB-CONTRACTOR: «€« Contractor. 

SURVEYOR, acting as quasi-arbitrator, negligence of, 354, 355 
ecclesiastical, negligence of, 359, 360 
ordinary liability for negligence, 365 

TECHNICALITIES, tendency to discard, in law of negligence, 10 
use and abuse of, in the law, 9 

TERROR, caused by tort in nature of trespass, injury from, gives cause 
of action, 42 
negligence causing injury by, conflict as to, 34-39 
to cattle, 41 

THIRD PARTY, act of, injuring one of two Innocent parties, rule as to, 
361 
intervention of, does not excuse defendant's negligence where primary 

cause, 23, 26-31 
servant's negligence, causing injury through, master's liability, 30 

damage arising from, through, must be natural 
and probable consequence, 32 
trespasser causing injury, negligent defendant liable, 212, 218 

TORT, action for damage to personal luggage, 64 

injuries by railway porter, founded on, 64 

TORTFEASORS, no contribution between, 124 

TRAINS, overcrowded, cases as to, 304-310 

overcrowding, no cause of action unless conducive to damage, 307- 
309 
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TRAMWAYS ACT, 1873, company under, contracting with road 
authority to repair, liability of authority for non-feasance, 101 

"TRAP," leaving level-crossing gates unfastened which are usually 
fastened, 324 
what is a, 57, 58 

TRESPASS, assault by steward on order of chairman at public meeting, 
242 
contributory negligence, distinction between, and, 214-216 
immaterial, where, elTect of, on trespasser's position, 217 
third party, by, causing injury, negligent defendant liable, 212, 218 

TRESPASSER, adult, legal position of, 216 

child, who is, liability for negligence to, 211-214 

*' spring-gun," where defendant sets, 216 

third party, negligent defendant liable to plaintiff where injury 

caused by, 212, 218 
where trespass immaterial, 217 

defendant committing an " unlawful act," 217, 218 

TRUCK, " foreigu," duty of railway company as to, 312 

TRUSTEE, liability of public body for negligence where acting as, 93, 94 

VENDOR, no duty towards those for whom purchased, except as to 
dangerous article, 71 
of article sold for specific purpose, implied warranty by, 81 
of dangerous article, duty of, towards purchaser, 60 

those for whom purchased, 71 

VOLENTI NON FIT INJURIA, application of maxim, 158, 159 
argument in Priestley v. Fowler within, 147, 149 
defence of, still open, under Employers* Liability Act, 1880.. 182, 

188, 191 
Halsbury, L.C.*s, view of maxim, 203, 204 
Herschell's, Lord, view of maxim, 205 

interpretation of, jary must find plaintiff consented to risk, 187, 203 

consent may be ex- 
press or implied, 
187, 203 
mere continuing work not enough, where breach of 
duty by defendant, 188, 189, 198, 202, 205, 206 
mere knowledge of risk not enough, 187, 198 
modem, generally, 187 

where plaintiff's own act causes risk, consent im- 
plied, 187 

even if breach of duty in defendant, 187 
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VOLENTI NON FIT INJURIA-^conUnued. 

no Application in case of breach of a statutory duty, 200 

implication of law that a man is volens, 186, 193, 197, 198 
question is one of fact whether man volens, 188, 194, 197, 198 
Roman law, derived from, 186 
Smith V. BakcTf examination o^ 201-208 
TTiomas v. Quartermaine, examination of, 188-193 
Watson's, Lord, yiew of maxim, 204 

where danger is and is not inherent, distinction between cases, 205 
where no relationship of master and servant, 208-210 
Yarmouth v. France, distinction between, and Thomas v. Qumttr- 
mainoj 200 
examination of, 193-200 

VOLUNTEER, extension of doctrine of common employment to, 153-155 

principle of Degg v. Midland Ry^ 156 
where plaintiff more than mere, 156, 157 
rule in Heaven v. Pender does not apply to, 75 

WARRANTY, implied, as to article sold for speciBc purpose, 81 
as to carriage, 81, 238, 250 
by bailor, as to article bailed, 249 
by shipowner, 283 

in case of bailee for hire, 82, 231, 238 
of insurance, none, by general carrier of passengers, 310 

WHARFINGER'S WARRANTS, negligence in issue of, 371 
WORKMAN, coming on dangerous premises, duty of occupier towards, 
48, 49, 192 
duty of employer to, at common-law, 175 

under Employers' Liability Act, 175 
Employers' and Workmen Act, 1875, definition of,- in, 179 

test of, in, 179 
Liability Act, 1880, definition of, in, 179 
fellow-, meaning of, 152, 157, 159 

common object must be looked to, 170, 173 
dissimilar services, effect of, 170, 172 
in case of contractor and sub-contractor, 159, 160 
test, "control" If, 161-164 
manager or foreman is a, 173, 174 
tortious act of, outside employment, causing injury, Work- 
men's Compensation Act does not apply, 185 
where servant lent, 164 

conflicting oases as to '^control" test, 
166, 167 
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WORKMAN— continued. 

skilled, for reward, duty of, 17 

Workmen's Compensation Act, 1897, definition of, under, 183 

WORKMEN'S COMPENSATION ACT, 1897, death resulting, 
efifect 0^ under, 185 

'' natural and probable oauae" need not be, 185 
general effect of, 183 
tortious act of fellow-workman, not in course of employment, effect 

of, 185 
" wilful misconduct," effect of, 184 

is a question of fact, 184 
what amounts to, 184 
"workman," definition of, under, 183 
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